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STATEMENT OF JURISDICTION
The Court of Appeals has jurisdiction in this matter
pursuant to Utah Code Ann. § 78-2a-3(2)(k) (1992).

As a final

civil judgment of the Eighth Judicial District Court, this appeal
is taken as of right pursuant to Rules 3 and 4 of the Utah Rules
of Appellate Procedure.
STATEMENT OF ISSUES PRESENTED FOR REVIEW
1.

Did the trial court err in ruling that Systems

Communication Corporation ("Syscom"), an unlicensed contractor,
could foreclose its mechanics' liens and pursue other causes of
action against American Rural Cellular, Inc. ("Cellcom") when
Utah Code Ann. § 58-55-17 (1990) prohibits unlicensed contractors
from foreclosing a mechanics' lien or maintaining other actions?
2.

Did the trial court err in awarding attorneys' fees

when no affidavit supporting the award was submitted as required
by Rule 4-505 of the Utah Code of Judicial Administration?
STANDARD OF REVIEW
The trial court's judgment is a conclusion of law subject to
de novo review.

Provo River Water Users' Assoc, v. Morgan, 857

P.2d 927, 931 (Utah 1993).
clearly erroneous standard.
477 (Utah App. 1991).

Findings of Fact are subject to the
Woodward v. Fazzio, 823 P.2d 474,

However, where the Findings of Fact are

not sufficiently detailed to disclose their evidentiary basis,
they are entitled to no deference.
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Id.

TEXT OF AUTHORITIES
Utah Code Ann. § 58-55-2 (1992) (Addendum 1).
Utah Code Ann. § 58-55-17 (1990) (Addendum 2 ) .
Rule 4-505 of the Utah Code of Judicial Administration
(Addendum 3).
Management Agreement (Addendum 4).
Notices of Lien (Addendum 5).
Building permit applications (Addendum 6).
Termination Letter (Addendum 7).
Findings of Fact and Conclusions of Law (Addendum 8).
Excerpt from the Record discussing licensure (Addendum

-2-

STATEMENT OF THE CASE
This is a breach of contract case.

In 1990 Syscom

contracted with Cellcom to build a cellular telephone system to
serve eastern Utah.

(Addendum 4).

As the system neared

completion, Cellcom raised questions about Syscom's contract
duties, its advertising a competing product, and excessive
compensation that Syscom claimed.

(R. 5-8). In response, Syscom

filed mechanics' liens on the three Cellcom properties that
Syscom had improved.

(Addendum 5).

Cellcom formally terminated the contract and sued, seeking
declaration that Cellcom had fulfilled its contract obligations,
that Syscom's mechanics' liens were illegal, and that Cellcom was
entitled to terminate the contract because Syscom breached the
contract by promoting a competing product. (R. 2-9). Syscom
counterclaimed, seeking foreclosure of the mechanics' liens. It
also sought damages for breach of contract, claiming that it was
entitled to additional compensation above that which Syscom had
been paid to complete the project.

(R. 15-23).

The trial court properly found that Syscom breached the
contract by advertising a competing product, and that Cellcom had
validly terminated the contract.

But it also found that Syscom

was exempt from Utah Code Ann. § 58-55-17, that prohibits
unlicensed contractors from maintaining construction-related
actions; that Cellcom had breached the contract by failing to pay
Syscom the amount which it claimed it expended to build the
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system; and that the mechanics7 liens were valid, allowing Syscom
to foreclose them. (R. 445, 450, 452-53).
Judgment for Syscom for $116,040.96 was entered on November
13, 1992.

(R. 442-45).

Cellcom moved to alter or amend the

judgment on November 19, 1992. (R. 457). This motion was denied
on December 28, 1992.
motions were filed.

(R. 485). No further post-judgment

Notice of Appeal was filed on January 13,

1993 (R. 486), but was dismissed without prejudice on April 29,
1993, because the judgment was not final as to all parties.

On

May 8, 1993, the trial court dismissed all claims against thirdparty defendant, Motorola, Inc., thereby making its judgment
final as to all parties.

(R. 875-76).

Appeal was filed on June 4, 1993.
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Cellcom's Notice of

(R. 885).

STATEMENT OF THE FACTS
Cellcom is a Delaware corporation, based in Florida.
(Addendum 4 at 1).

Through an FCC lottery it won the right to

construct and operate a cellular telephone system in eastern
Utah.

(R. 531). Cellcom contracted with Syscom, a Utah corpo-

ration based in Vernal, to construct the system.

(Addendum 4).

Syscom would select suitable building sites, and build, maintain
and repair the system.

(Addendum 4 at 5-6, 9). These sites,

complete with buildings and transmission towers, were constructed
by Syscom and its subcontractors.

(R. 451).

Motorola agreed to finance Cellcom's construction and startup costs.

(R. 544-48, 566). The amount financed was based on

construction estimates provided by Syscom.

(R. 544-46) . A

portion of the financing was provided up front, with the remaining funding due after an accounting of the initial financing.
(R. 548, 567-68).

The initial financing was deposited in a

Vernal bank account to which Syscom had unfettered and sole
access.

(R. 564).

Under the contract Syscom was responsible for "maintenance
of records of all transactions relating to the construction and
operation of the System."

(Addendum 4 at 4).

Syscom did not,

however, keep Cellcom apprised of disbursements until November
1990, when Syscom told Cellcom that it was running out of money.
(R. 539, 567). To obtain the additional Motorola financing,
Cellcom tried to account for the initial financing.
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Cellcom

could not because Syscom, despite repeated requests, failed to
provide Cellcom with all the invoices and other required
documents.

(R. 568-72).

As a result, Cellcom submitted a

partial accounting, which Motorola rejected, insisting on a
complete accounting.

(R. 568). Due to Syscom's failure to

provide the requested information, the additional funding was not
received.
In addition to Syscom7s failure to provide financial
information, it also billed Cellcom for work that was not done;
it billed Cellcom more than once for certain obligations; and it
billed Cellcom for services, like attorneys7 fees, that were
rendered for the benefit of Syscom alone.

(R. 554-57, 580-83) .

Then, in December 1990, Syscom advertised the Radius, a twoway radio that directly competes with cellular phones.
74).

(R. 573-

Syscom's ads to Cellcom's customers said, "trade in your

costly cellular phone for a Motorola Radius."

(R. 573, 615) (The

trial court found that this advertising breached the contract.
(R. 450)).

Soon thereafter, Cellcom's communications with Syscom

broke down.

(R. 820). Syscom's president testified that this

was because Cellcom7s president was upset by Syscom7s Radius ads.
(R. 820).
On March 6, 1991, Syscom filed mechanics7 liens against
Cellcom7s properties.

(Addendum 5 ) .

On March 19, 1991,

Cellcom delivered to Syscom a letter ending the contract
relationship.

(Addendum 7 ) .
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On March 20, 1991, Cellcom sued, seeking a declaration that
it had fulfilled its contract obligations, that Syscom's
mechanics' liens were illegal, and that Cellcom was entitled to
terminate the contract.

(R. 2-9). Cellcom asserted that Syscom,

an unlicensed contractor, was attempting to obtain the benefits
and leverage of the statutory mechanics' lien, without first
complying with the statutory duties imposed by the contractor
licensing statute.

(R. 2-9). The licensing statute provides

that :
No contractor may . . . commence or maintain
any action in any court of the state for collection of
compensation for performing any act for which a license
is required by this chapter without alleging and
proving that he was a properly licensed contractor when
the contract sued upon was entered into, and when the
alleged cause of action arose.
Utah Code Ann. § 58-55-17 (1990).
In spite of Section 58-55-17, Syscom counterclaimed to
foreclose the mechanics' lien, and for damages for breach of
contract demanding monies in excess of what it had already been
paid to complete the project.

(R. 15-23).

The trial court concluded that Syscom was performing
contracting work as an unlicensed contractor, but that Section
58-55-17 did not apply because, (1) the parties were joint
venturers; or that (2) Syscom hired a licensed subcontractor on
the project; or that (3) the enterprise was a public utility. (R.
452).

As a result of the trial court's failure to apply Section

58-55-17, Syscom, an unlicensed contractor, enjoyed the benefits
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of the mechanics' lien statute without ever having a contractor's
license.

SUMMARY OF ARGUMENTS
POINT I:

Section 58-55-17, which courts strictly apply,

prohibits Syscom, an unlicensed contractor, from maintaining any
cause of action against Cellcom.
POINT II;

The trial court's conclusion that Syscom was

exempt from Section 58-55-17 because the parties were joint
venturers was wrong.

No Utah court has recognized a joint

venturer exception to Section 58-55-17.

Moreover, at trial the

parties agreed that they were not joint ventures, the contract
states that the parties were not joint ventures, and the parties
fail the Utah test for joint venture formation.
POINT III:

The trial court's conclusion that Syscom was

exempt from Section 58-55-17 because it found that Syscom hired a
licensed subcontractor was wrong.
the finding.

Insufficient evidence supports

Even if Syscom may have hired a licensed

subcontractor, this fact alone does not excuse full compliance
with Section 58-55-17.
POINT IV:

The trial court's conclusion that Syscom was

exempt from Section 58-55-17 because the "enterprise" was a
public utility was wrong.
apply to Syscom.

The public utility exception does not

Moreover, the public utility theory was never

pled or tried, and the parties did not introduce evidence on the
issue.

As a result, the public utility theory was an improper

basis upon which to exempt Syscom from Section 58-55-17.
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POINT V:

The trial court's award of attorneys' fees was

improper because an affidavit of attorneys' fees was not filed,
as required by Rule 4-505 of the Code of Judicial Administration.
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ARGUMENT
POINT I
SECTION 58-55-17 PROHIBITS SYSCOM, AN UNLICENSED
CONTRACTOR, FROM ASSERTING ANY CAUSE OF ACTION AGAINST
CELLCOM.
The trial court concluded that Syscom was a contractor
pursuant to Utah Code Ann. § 58-55-2 (1992).

See (R. 452). A

contractor is required to "become licensed under this chapter
before engaging in a trade or contracting activity."
Ann. § 58-55-4 (1) (a) (1992).

Utah Code

Utah law provides that:

No contractor may . . . commence or maintain any
action in any court of the state for collection of
compensation for performing any act for which a license
is required by this chapter without alleging and proving that he was a properly licensed contractor when the
contract sued upon was entered into, and when the
alleged cause of action arose.
Utah Code Ann. § 58-55-17.

In applying Section 58-55-17 the Utah

courts have stated that:
[T]he general rule in this State is that the party
who does not obtain a license, but is required to do
so, cannot obtain relief to enforce the terms of his
contract- - including payment thereunder--even though
there are other penalties imposed against him expressly
by statute including criminal sanctions.
George v. Orem Ltd. Associates, 672 P.2d 732, 735 (Utah 1983)
(quoting Fillmore Products, Inc. v. Western States Paving, Inc.,
561 P.2d 687, 689 (Utah 1977).
applied Section 58-55-17.

The Utah courts have strictly

See Meridian Corp. v. McGlynn/Garmaker

Co., 567 P.2d 1110 (Utah 1977) (contractor licensed in another
state cannot maintain an action without a Utah license).
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Construction contracts entered into by unlicensed contractors are
void and unenforceable.

Id. at 1111.

Despite the established strict application of Section 58-5517, the trial court determined that Syscom was exempt from
Section 58-55-17 because:
[1] [T]he parties were joint ventures. Also, [2]
[Syscom] hired licensed contractors and [3] the
enterprise entered upon by the parties is exempt from
licensing requirements because the enterprise was a
public utility.
(R. 452). These purported exemptions are inapplicable:

Section

58-55-17 bars Syscom's claims.
POINT II
SYSCOM IS NOT EXEMPT FROM SECTION 58-55-17 ON THE BASIS
THAT THE PARTIES WERE JOINT VENTURERS.
A.

Section 58-55-17 Is Applied Irrespective Of
Joint Venture Status

The trial court found that Syscom was a contractor, but that
it was exempt from Section 58-55-17 because "the parties were
joint venturers."

(R. 452). The trial court did not explain why

it held that joint venturers are exempt from Section 58-55-17.
No Utah case holds that joint ventures are so exempt, and the
statute does not exempt joint venturers.

Rather, the definition

of contractor includes:
(b)

any person who represents himself to be a
contractor by advertising or any other
means . . .

-12-

(e)

a construction manager who performs
management and counseling services on a
construction project for a fee.

Utah Code Ann. § 58-55-2(6).

Under the Code, Syscom represented

itself to be a contractor when it agreed in the contract to
"manage the construction" and that its performance would "comply
in all material respects with good business practices in the
industry and [would] be in compliance with all applicable
federal, state and local laws, rules and regulations."
535, 581.)

(R. at

Syscom also represented itself to be a contractor by

listing itself as the general and electrical contractor on
Cellcom's building permit applications.

(Addendum 6).

Moreover,

Syscom was a contractor under the code because it acted as
construction manager that "perform[ed] management and counseling
services for a fee."
at 1-2).

Utah Code Ann. § 58-55-2(6).

(Addendum 4

Cellcom paid Syscom $10,000 a month for its construc-

tion management services.

(Addendum 4 at 12-13.)

Syscom was plainly a contractor under the statute.

Nothing

in the statute exempts a joint venturer from Section 58-55-17.
Therefore, Syscom was subject to the contractor licensing
statute, irrespective of its purported joint venture status.
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B.

The Parties Were Not Joint Ventures Because
They Did Not Intend To Be Joint Venturers,
The Contract Stated That The Parties Were Not
Joint Ventures And The Requirements For Joint
Venture Formation Were Not Satisfied

Even if joint ventures are somehow exempt from the licensing
statute, Syscom was still subject to Section 58-55-17 because the
parties were not joint ventures.
Syscom7s president testified:
Q

It's not your position that Syscom was in a partnership
with American Rural Cellular, is it?

A

No.

Q

It's not your position that Syscom was engaged in a
joint venture with American Rural Cellular, is it?

A

No.

(R. 727). No other witness testified that the parties were joint
ventures.

Moreover, the parties contracted that "CELLCOM wishes

to engage SYSCOM . . . as an independent contractor to manage the
construction, operation, periodic redesign and maintenance of a
cellular telecommunications system."
(emphasis added).

(Addendum 4 at 1-2)

Inexplicably, the trial court concluded that

because the parties were joint ventures, Syscom was exempt from
Section 58-55-17.

(R. 452).

Moreover, the parties were not joint venturers under Utah
law.

To be joint ventures, there must be (1) a community of

interest in the performance of the common purpose, (2) a joint
proprietary interest in the subject matter of the contract, (3) a
mutual right to control, (4) a right to share profits, and (5) a
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duty to share losses.

Betenson v. Call Auto & Equip. Sales,

Inc., 645 P.2d 684, 686 (Utah 1982) (citing Bassett v. Baker, 530
P.2d 1, 2 (Utah 1974)).

The trial court's Findings of Facts and

Conclusions of Law did not address this test.
Nevertheless, the relationship between Cellcom and Syscom
fails to meet the joint venture requirements on several counts.
First, there was no mutual right to control.

In Betenson the

court concluded that there was no mutual right to control where
one party "specifically retained the right to deal with the
property unilaterally and without consulting [the other party]."
645 P.2d at 686.

Here, Cellcom retained the exclusive right to

control and deal with the property.

The contract says that

Syscom7s duties are " [s]ubject to CELLCOM'S exclusive right of
unfettered control over business assets, facilities, operations,
and policy decisions."

(Addendum 4 at 3).

Thus, there was no

basis to find that Syscom had a right to mutual control, and the
trial court made no such finding.
Next, there was no duty to share losses.

The court in

Bassett stated that the agreement need not necessarily state that
the parties would share losses, but "the agreement must be such
as to permit the court to infer that the parties intend to share
losses as well as profits."

530 P.2d at 2.

The contract states

that:
SYSCOM shall not be liable to CELLCOM for any loss or
damage of any nature incurred or suffered by CELLCOM in
any way relating to or arising out of the act or
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default of SYSCOM . . . except loss or damage to
CELLCOM caused by SYSCOM'S willful act . . . .
In no
event shall SYSCOM be liable for CELLCOM'S loss of
profits and/or other consequential loss or damage,
whether or not occasioned or caused by the act, default
or negligence of SYSCOM . . . .
SYSCOM shall not be
liable for, and CELLCOM shall indemnify and hold SYSCOM
harmless from and against, any and all damages, liabilities, losses, claims, actions, suits, proceedings,
costs or expenses . . . or whatever kind and nature
imposed on, incurred by or asserted against SYSCOM in
any way relating to this Management Agreement or the
design, development, construction, operation or management of the nonwireline cellular radio system in the
PERMIT AREA.
(Addendum 4 at 20-21).
losses.

Syscom plainly did not intend to share

The parties fail this element of the joint venturer

test.
Next, there was no joint proprietary interest in the subject
matter of the contract.

The contract does not grant Syscom an

ownership interest in the cellular telephone system.

In

contrast, it states that Syscom is an independent contractor of
Cellcom.

(Addendum 4 at 1-2).

Syscom's own Notices of Lien

state that Cellcom owns the properties, and it was employed by
Cellcom.

(Addendum 5 ) .

Similarly, Syscom's president testified:

Q

It's not your position that Syscom ever owned the
asphalt ridge property, is it?

A

It is not my position.

Q

It's not your position, is it, that Syscom ever owned
the blue bench property?

A

It is not my position, no.
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(R. 724, 726). Finally, Cellcom did not consider Syscom to be a
co-owner in the cellular telephone system.

(R. 534-35) . There

was no basis to find that Syscom owned the cellular system, and
the trial court made no such finding.
Finally, the parties did not have a community of interest in
a common purpose.

The contract states that Syscom was operating

a communications business that may come into direct competition
with Cellcom's business.

(Addendum 4 at 14-15).

In addition,

the trial court found that Syscom "breached the agreement by
advertising a competing product."

(R. 450). Thus, the evidence

does not show that the parties had a community of interest in a
common purpose.

Syscom was simply hired to do a job for Cellcom.

The parties were not joint venturers.
C.

Syscom's Noncompliance With Federal Law Indicates It
Was Not A Joint Venturer With Cellcom

The FCC regulates cellular telephone systems.

FCC regula-

tions require the applicant to:
(1) Disclose fully the real party or parties in
interest, that are engaged in the Public Mobile
Services, including the following information:

(iv) Initial cellular applicants must submit in
the case of partnerships, the name and address of each
partner, his citizenship and the share or interest
participation in the partnership. This information
must be provided for all partners, regardless of their
respective ownership interests in the partnership. A
signed and dated copy of the partnership agreement must
be included in the application. This information must
be included in Exhibit V of the application.

-17-

47 C.F.R. § 22.13 (1992).

No evidence was introduced at trial

that the parties reported to the FCC that Syscom was a real party
in interest or partner with Cellcom.
Moreover, the federal tax code requires joint venturers to
file partnership returns.

See I.R.C. § 761(a) (1992).

No

evidence was introduced at trial indicating that the parties
filed a partnership return.
The trial court's conclusion that the parties were engaged
in a joint venture was factually clearly erroneous and legally
incorrect.
POINT III
THERE WAS NO BASIS TO SUPPORT THE TRIAL COURT'S
CONCLUSION THAT SYSCOM WAS EXEMPT FROM SECTION 58-55-17
BECAUSE IT HIRED LICENSED SUBCONTRACTORS
The trial court concluded that Syscom did contracting work.
See (R. 452). Syscomi's president admitted that neither Syscom
nor any of its employees had a contractors7 license, even though
Syscom represented itself as a licensed contractor.
726).

(R. 723-24,

Therefore, the plain language of Section 58-55-17 bars

Syscom from asserting a counterclaim.

Nonetheless, the trial

court found that Syscom was exempt from Section 58-55-17, because
it hired a licensed subcontractor.
A.

There Was Inadequate Evidence To Support The Trial
Court's Finding That Syscom Hired Licensed
Subcontractors

Section 58-55-17 requires that the contractor allege and
prove it has a license before maintaining an action.
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There was

insufficient evidence to prove that anyone working on the project
had a contractors' license.

No contractors' license was intro-

duced into evidence, and the only testimony on the issue was from
Syscom's president, who stated Mr. Martinsen, a subcontractor,
had a contractors' license.

(R. 747). He then admitted:

Q

Well, you told me he was licensed.
basis of that belief.

I want to know the

A

I thought he was licensed. I did not check the
register to see if he was licensed.

(R. 748). Syscom's president had no personal knowledge concerning Mr. Martinsen's licensure, and his statement about
Martinsen's license was speculation.

(R. 748). A "court is not

justified in rendering a judgment based on probability or speculation."

Webb v. Utah Tour Bakers Ass'n, 568 F.2d 670, 677 (10th

Cir. 1977).

Therefore, the trial court's conclusion that a

licensed subcontractor was hired was clearly erroneous because it
was grounded in speculation.
In addition, Rule 602 of the Utah Rules of Evidence states
that a "witness may not testify to a matter unless evidence is
introduced sufficient to support a finding that the witness has
personal knowledge of the matter."
test imony.

Cellcom did not object to the

However:

By failing to object, the adversary waives the
preliminary proof [of personal knowledge], but not the
substance of the requirement, so that if it later
appears that the witness lacked opportunity or did not
actually observe the fact, his testimony will be
stricken.
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Dean McCormick, Evidence § 10 (2d. ed. 1972).

Rule 602 requires

the testimony relating to Mr. Martinson's license be barred
because, as a matter of law, a "conclusory assertion, unsubstantiated with any specific facts" fails to satisfy the
requirements of Rule 602. Davis v. City of Chicago, 841 F.2d
186, 189 (7th Cir. 1988).

Therefore, the trial court's

conclusion that a licensed subcontractor was hired was clearly
erroneous, because the only evidence in the record supporting
this finding was speculative and barred by Rule 602.
B.

Utah Law Does Not Exempt Unlicensed
Contractors From Section 58-55-17 Merely
Because A Licensed Subcontractor Was Hired

Even assuming, arguendo, that there is sufficient evidence
to support a finding that Syscom hired a licensed subcontractor,
Syscom is still subject to the requirements of Section 58-55-17.
The statute does not exempt unlicensed contractors who hire
licensed subcontractors, and there is no such case law exception.
The only nonstatutory exception to Section 58-55-17 arises
when the unlicensed contractor asserts a claim against one who is
not within the class of persons protected by the statute. See,
George v. Orem Ltd. & Assoc, 672 P.2d 732, 735 (Utah 1983).
A litigant is not a member of the class to be protected if the
protection the licensing statute provides against inept and
financially irresponsible builders is in fact afforded by another
means.

Id. at 735-36 (citing Lignell v. Berg, 593 P.2d 800, 805

(Utah 1979)).

Therefore, the pivotal issue in determining
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whether Syscom is exempt from Section 58-55-17 is whether
sufficient protections were in place to protect Cellcom from
Syscom's possible inept and financially irresponsible conduct.
The trial court, however, never addressed this issue.

Trial

evidence shows that this narrow exception does not apply.
Syscom maintains that Cellcom enjoyed these protections, and
that Syscom is therefore exempt from the statute.

Only a narrow

class of persons are exempt from Section 58-55-17.

For example,

in Meridian, insufficient protections were found where the
contractor was licensed in another state, but not Utah.
at 1111.

567 P.2d

Similarly, in George, insufficient protections were

found where the contractor's work was inspected by a city
inspector and a bond was posted that partially covered the
construction costs.

672 P.2d at 733-34.

Syscom relies on two cases to prove that Cellcom enjoyed
sufficient protections.

(R. 160-164, citing Fillmore Products v.

Western States Paving, 561 P.2d 687 (Utah 1977) and Lignell v.
Berg, 593 P.2d 800 (Utah 1979).

In Fillmore, sufficient protec-

tions were established where, (1) the entire project was under
the supervision of a licensed engineer; (2) all of the work had
to meet the specifications and requirements of the general
contract; and (3) all of the work had to be approved and accepted
by the project engineer before payment was required.
690.
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561 P.2d at

Similarly, in Lignell, sufficient protections were found
where (1) the unlicensed contractor provided a performance bond
as well as a labor and material suppliers payment bond; (2) the
plaintiffs did not rely on the contractors7 licensed status
because they had used the contractors' services in the past; (3)
the plaintiffs were relying on their own competence because they
usurped contractor's prerogatives in the construction; and (4)
the contractor inadvertently allowed its license to lapse.
Lignell, 593 P.2d at 805.
This case is nothing like Fillmore

or Lignell; it is more

like George, where insufficient protections were found.

In

George, the court distinguished Fillmore on the grounds that:
(1) [The unlicensed] plaintiff [in George! was not
acting as a subcontractor under the direct supervision
of a licensed general or original contractor; (2) the
entire project was not under the supervision of a
licensed project engineer; (3) plaintiff's work did not
have to be approved and inspected by a project engineer
before any payment could be made to him--rather, he
received payment on a monthly basis as he billed
defendant.
672 P.2d at 73 6. As in George, Syscom was not a subcontractor
under the supervision of a licensed general contractor.
unlicensed Syscom supervised the construction.

Instead,

(R. 452; Addendum

4 at 1-2, 9). The project was not under the supervision of a
licensed project engineer, as in Fillmore.

Finally, Syscom's

work did not have to be approved and inspected by a project
engineer before payment was made.

Rather, Syscom had sole access

to the funds, and it ran through them without accounting for the

-22-

money.

(R. 564-65) . Therefore, Fillmore does not help Syscom

escape the strict requirements of Section 58-55-17.
This case is distinguishable from Lignell on the same basis
that the court in George distinguished Lignell.

In George the

court distinguished Lignell on grounds that:
1.
[The Georgel Plaintiff did not just "inadvertently" allow his contractor's license to lapse. . . .
2.
The defendant's partners relied entirely upon the
competence and expertise that plaintiff represented
himself as having, and neither had had any professional
association with plaintiff prior to the subject
contract.
3.
Plaintiff did not supply a performance bond, a
labor and material supplier's payment bond or any other
type of bond to assure adequate and complete performance without financial exposure beyond the contract
price.
672 P.2d at 73 7.

As in George, Syscom here did not inadvertently

allow its contractor's license to lapse; it was never licensed.
More importantly, Cellcom relied entirely upon the competence and
expertise of Syscom, and had had no prior professional association with Syscom.

Finally, Syscom did not provide a performance

bond, a labor and material suppliers bond or any other type of
bond as the contractor did in Lignell.

Therefore, Lignell does

not help Syscom.
In summary, the record contains insufficient evidence to
establish that Syscom may have hired a licensed subcontractor.
Even if one may have been hired, Syscom is still subject to
Section 58-55-17 because Cellcom is within the class of persons
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the statute protects.

It indeed needed the statute's protec-

tions .
POINT IV
THE PUBLIC UTILITY THEORY SHOULD NEVER HAVE BEEN
CONSIDERED BY THE COURT AS A BASIS FOR ITS CONCLUSION
THAT SYSCOM DID NOT NEED A LICENSE
A.

The Public Utility Exception Does Not Apply

The trial court found that Syscom was exempt from Section
58-55-17 because the "enterprise was a public utility."
452).

(R.

The statute exempts "public utilities operating under the

rules of the Public Service Commission on construction work
incidental to their own business."
(1992) (emphasis added).

Utah Code Ann. § 58-55-6(3)

The construction on the cellular phone

sites could have been Syscom's "own" business only if it engaged
in a joint venture with Cellcom.
not joint ventures.

As discussed, the parties were

Therefore, this exception is irrelevant, and

was an improper grounds for the trial court to consider.
B.

The Public Utility Theory Was Never Pled Or Tried, And
Was Improperly Considered By The Trial Court

Even assuming, arguendo, that Syscom was performing
construction work incidental to its own business, a number of
contingencies must be met before the parties could be classified
as a public utility.

Utah Code Ann. § 54-2-1(29) (1992).

These

contingencies were not addressed at trial because the public
utility theory was never pled.

In fact, Syscom7s raised the
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issue for the first time during closing agreement when its lawyer
said:
Here these guys [Syscom] have been in business for all
these years, they've been doing exactly this kind of
thing all over the Uintah basin, and they've never
worried about a contractor's license. Why not? So
I went to the code, this is after we filed our memo,
your Honor--maybe I shouldn't have confessed that--and
I looked under the contractor's statute. [Discussion
of the public utility exemption follows].
(R. 862). Syscom's attempt to assert a new cause of action at
closing should have been rejected, and should not have been a
basis for the court's judgments.
A judgment may be based on an unpled issue only when the
issue is tried by the express or implied consent of the parties.
U.R.Civ.P. 15(b).

In American National Bank v. Fed. Pep. Ins.

Corp., 710 F.2d 1528 (11th Cir. 1983), counsel raised a statute
of limitations defense for the first time during closing argument, and the plaintiff's attorney did not object.
court rejected the defense as untimely.

The trial

On appeal it was argued

that the issue was properly before the court because it was tried
by the consent of the parties.

The appellate court rejected the

argument finding that the discussion of the statute of limitations issue was not clearly articulated so that the plaintiff's
attorney was on notice that the defendant was raising an unpled
issue; however, the court also stated that:
Alternatively, we note that even if the attorney
for [the defendant] had clearly articulated the statute
of limitations issue to the district court in its closing argument, Fed.R.Civ.P. 15(b) would not operate to
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hold that [plaintiff] has consented to the litigation
of that issue since [plaintiff] never had an opportunity to present evidence on the matter to the trial
court.
American Nat. Bank v. Federal Pep. Ins. Corp., 710 F.2d 1528,
1539 n.13 (11th Cir. 1983).
As in American National Bank, the requirements of Rule 15(b)
were not met here because the public utility theory was never
pled or tried.

Cellcom did not present evidence on the theory

because it had no idea that it was an issue.

In addition,

Cellcom did not have the opportunity to cross-examine on the
issue because Syscom produced no witnesses concerning the matter.
Consequently, for the court to have relied on the issue severely
and unfairly prejudiced Cellcom.

As a matter of law, the trial

court should not have considered the public utility exception to
the rule.
POINT V
THE AWARD OF ATTORNEYS' FEES WAS INAPPROPRIATE BECAUSE
NO AFFIDAVIT IN SUPPORT OF THE AWARD WAS SUBMITTED
Attorneys' fees are awarded only when a party submits an
affidavit that sets forth certain information.
4-505 (1990).

Syscom's submitted no affidavit.

Ut.C.Jud.Admin.
Instead,

Syscom's counsel testified that he had over $15,000 into the
case.

The court improperly relied on this.

Cellcom had no

notice that testimony would be taken on the issue, and had no
chance to prepare cross-examination.
attorneys' fees was improper.
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Therefore, the award of

CONCLUSION
Unlicensed contractors cannot foreclose a mechanic's lien or
maintain a contract action.

The trial court erred in concluding

Syscom was exempt from the rule because (1) the parties were not
joint venturers; (2) Syscom did not hire a licensed subcontractor, and even if it did, this is not enough to escape the
requirements of the licensing statutes to assist in the project;
and (3) the public utility exception was not pled or tried, and
would have failed anyway since Syscom was not doing its own work.
As a matter of law, Syscom should never have been permitted to
maintain any action against Cellcom.
Appellant Cellcom requests that this Court reverse the trial
court's judgment that Syscom was exempt from Section 58-55-17.
It should dismiss all of Syscom's claims against Cellcom, including its lien foreclosure action.

In addition, the court should

affirm the trial court's judgment that Syscom breached the
contract, and that Cellcom properly terminated the contract.

It

should also hold that Cellcom, as a prevailing party is entitled
to costs and reasonable attorneys' fees under Utah Code Ann.
§ 38-1-18 (1990), and the parties' contract (Addendum 4 at 20).
Finally, it should remand the case so the trial court can
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determine the size of the attorneys' fees award to which Cellcom
is entitled.
DATED this /SjAday of December, 1993.
SNOW, CHRISTENSEN & MARTINEAU

ldrew M. Morse
Eric L. Robinson
Attorneys for Plaintiff/
Appellant
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I hereby certify that I served four (4) copies of the
foregoing Brief of Plaintiff/Appellant American Rural Cellular,
Inc., by mailing the same first class, postage prepaid, on the
/yciay of December, 1993, to:
Gayle F. McKeachnie
Clark B. Allred
McKeachnie & Allred
Attorneys at Law
363 East Main Street
Vernal, Utah 84078
SNOW, CHRISTENSEN & MARTINEAU

By
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ADDENDA

ADDENDUM 1
U t a h Code Ann.

§ 58-55-2

(1992)

68-55-1
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55-55-2. Definitions.
In addition to tht dtfinitioni in Section 58-1-102,
at used in this chapter
(1) "Apprentice electrician" means a person licensed under thii chapter as an apprentice electrician who is learning the electrical trade under
approved supervision of a master electrician or a
journeyman electrician.
(2) "Apprentice plumber* means a person licensed under this chapter as an apprentice
plumber who is learning the plumbing trade under approved supervision of a journeyman
plumber.
(3) "Approved supervision* means the immediate supervision of apprentices by qualified licensed electricians or plumbers as a part of a
planned program of training.
(4) "Board" means the Contractors Licensing
Board, Electrician Licensing Board, or Plumbers
Licensing Board created in Section 58-55-3, as its
use is applied in context in this chapter.
(5) "Construction trade" means any trade or
occupation involving construction, alteration, remodeling, repairing, wrecking or demolition, addition to, or improvement of any building, highway, road, railroad, dam, bridge, structure, excavation or other project, development, or improvement to other than personal property.
(6) "Contractor" means any person, firm, part*
nership, corporation, association, or other organisation or any combination of them who for compensation other than wages as an employee undertakes any work in the construction, plumbing,
or electrical trade for which licensure is required
under this chapter and Includes:
(a) a person who builds any structure on
his own property for the purpose of sale or
who builds any structure intended for public
use on his own property;
(b) any person who represents himself to
be a contractor by advertising or any other
means;
<c) any person engaged as a maintenance
person, other than an employee, who regularly engages in activities set forth under the
definition of "construction trade";
id) any person engaged in any construction trade for which licensure is required under this chapter, or
(e) a construction manager who performs
management and counseling services on a
construction prqject for a fee.
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(7) (a) "Electrical trade" means the perforw
mance of any electrical work involved in the
installation,
construction,
alteration,
change, repair, removal, or maintenance el
facilities, buildings, or appendages or appurtenances.
(b) "Electrical trade" does not include
such activities as:
(i) transporting or handling electrical
materials;
(ii) preparing clearance for raceways
for wiring; or
(iii) work commonly done by unskilled labor or any installations under
the exclusive control of electrical utilities.
(c) For purposes of Subsection (b):
(i) no more than one unlicensed person may be so employed unless more
than five licensed electricians are employed by the shop; and
(ii) no shop may so employ unlicensed
persons in excess of the five-to-one ratio
permitted by this subsection.
(8) "Employee" means an individual as defined
by the division by rule giving consideration to
the definition adopted by the Internal Revenue
Service and the Industrial Commission of Utah.
(9) "Engage in a construction trade" means to:
(a) engage in, represent oneself to be engaged in, or advertise oneself as being engaged in a construction trade; or
(b) use the name "contractor" or "builder"
or in any other way lead a reasonable person
to believe one is or will act as a contractor.
(10) "Financial responsibility" means a demonstration of a current and expected future condition of financial solvency evidencing a reasonable expectation to the division and the board
that an applicant or licensee can successfully engage in business as a contractor without jeopardy
to the public health, safety, and welfare. Financial responsibility may be determined by an evaluation of the total history concerning the licensee
or applicant including past, present, and expected condition and record of financial solvency
and business conduct
(11) "General building contractor" means a
person licensed under this chapter as a genera)
building contractor qualified by education, training, experience, and knowledge to perform or superintend construction of structures for the support, shelter, and enclosure of persons, animals,
chattels, or movable property of any kind or any
of the components of that construction except
plumbing, electrical, and mechanical, for which
the general building contractor shall employ the
services of a contractor licensed in the particular
specialty, except that a general building contractor engaged in the construction of single-family
and multi-family residences up to four units may
perform the mechanical and hire a licensed
plumber or electrician as an employee. The division may by rule exclude general building contractors from engaging in the performance of
other construction specialties in which there is
represented a substantial risk to the public
health, safety, and welfare, and for which a license is required unites that general building
contractor holds a valid license in that specialty
classification.
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(12) "General engineering contractor"* means a
person licensed under this chapter as a general
engineering contractor qualified by education,
training, experience, and knowledge to perform
construction of fixed works in any or all of the
following: irrigation, drainage, water, power,
water supply, flood control, inland waterways,
harbors, railroads, highways, tunnels, airports
and runways, sewers and bridges, refineries,
pipelines, chemical and industrial plants requiring specialized engineering knowledge and skill,
piers, and foundations, or any of the components
of those works. However, a general engineering
contractor may not perform construction of structures built primarily for the support, shelter, and
enclosure of persons, animals, and chattels.
(13) "Immediate supervision" means reasonable direction, oversight, inspection, and evaluation of the work of a person, in or out of the immediate presence of the supervising person, so as
to ensure that the end result complies with applicable standards.
(14) "Individual" means a natural person.
(15) "Journeyman electrician" means a person
licensed under this chapter as a journeyman electrician having the qualifications, training, experience, and knowledge to wire, install, and repair
electrical apparatus and equipment for light,
heat, power, and other purposes.
(16) "Journeyman plumber" means a person licensed under this chapter as a journeyman
plumber having the qualifications, training, experience, and technical knowledge to engage in
the plumbing trade.
(17) "Master electrician" means a person licensed under this chapter as a master electrician
having the qualifications, training, experience,
and knowledge to properly plan, layout, and supervise the wiring, installation, and repair of
electrical apparatus and equipment for light,
heat, power, and other purposes.
(18) "Monetary limit" means the limit established by the division under Section 58-55-21.
(19) "Percentage of completion on a contract"
is the percentage obtained by dividing costs to
date by total estimated costs and multiplying by
100. Unless otherwise specified by rule, specific
application of this definition shall be based upon
the "cost-to-cost method" provided in the 1990
edition of the "Audit and Accounting Guide for
Construction Contractors," Appendix D, published by the American Institute of Certified
Public Accountants. The division may, upon request or upon its own action, establish an alternate generally recognized method of calculation
to determine percentage of completion, if the
method is appropriate to the licensee's or applicant's accounting procedures.
(20) "Person" means a natural person, sole
proprietorship, joint venture, corporation, limited liability company, association, or organization of any type. %
(21) "Plumbing trade" means the performance
of any mechanical work pertaining to the installation, alteration, change, repair, removal, maintenance, or use in buildings or within three feet
beyond the outside walls of buildings of pipes,
fixtures, and fittings for delivery of the water
supply, discharge of liquid and water carried
waste, or the building drainage system within
the walls of the building. It includes that work
pertaining to the water supply, distribution
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pipes, fixtures, and fixture traps, the soil, waste
and vent pipes, and the building drain and roof
drains together with their devices, appurtenances, and connections where installed within
the outside walls of the building.
(22) "Ratio of apprentices" means, for the purpose of determining compliance with the requirements for planned programs of training and electrician apprentice licensing applications, the
shop ratio of apprentice electricians to journeyman or master electricians shall be one journeyman or master electrician to one apprentice on
industrial and commercial work, and one journeyman or master electrician to three apprentices on residential work. All on-the-job training
shall be under circumstances in which* the ratio
of apprentices to supervisors is in accordance
with a ratio of one-to-one on nonresidential work
and up to three apprentices to one supervisor on
residential projects.
(23) "Residential and small commercial contractor" means a person licensed under this chapter as a residential and small commercial contractor qualified by education, training, experience, and knowledge to perform or superintend
the construction of single-family residences,
multi-family residences up to four units, and
commercial construction of not more than three
stories above ground and not more than 20,000
square feet, or any of the components of that construction except plumbing, electrical, and mechanical, for which the residential and small
commercial contractor shall employ the services
of a contractor licensed in the particular specialty, except that a residential and small commercial contractor engaged in the construction of
single-family and multi-family residences up to
four units may perform the mechanical work and
hire a licensed plumber or electrician as an employee.
(24) "Residential apprentice plumber" means
a person licensed under this chapter as a residential apprentice plumber who is learning the residential plumbing trade while working on residential buildings under the approved supervision
of a residential journeyman plumber or a journeyman plumber.
(25) "Residential building," as it relates to the
license classification of residential apprentice
plumber and residential journeyman plumber,
means a single or multiple family dwelling of up
to four units.
(26) "Residential . journeyman electrician"
means a person licensed under this chapter as a
residential journeyman electrician having the
qualifications, training, experience, and knowledge to wire, install, and repair electrical apparatus and equipment for light, heat, power, and
other purposes on buildings using primarily nonmetallic sheath cable.
(27) "Residential journeyman plumber" means
a person licensed under this chapter as a residential journeyman plumber having the qualifications, training, experience, and knowledge to engage in the plumbing trade as limited to the
plumbing of residential buildings.
(28) "Residential master electrician" means a
person licensed under this chapter as a residential master electrician having the qualifications,
training, experience, and knowledge to properly
plan, layout, and supervise the wiring, installation, and repair of electrical apparatus and
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equipment for light, heat, power, and other purposes on residential projects.
(29) "Residential project," as it relates to an
electrician or electrical contractor, means buildings primarily wired with nonmetallic sheathed
cable, in accordance with standard rules and regulations governing this work, including the National Electrical Code, and in which the voltage
does not exceed 250 volts line to line and 125
volts to ground.
(30) "Residential trainee electrician** means a
person licensed under this chapter as a residential trainee electrician who is learning the residential electrician trade under approved supervision of a master electrician, journeyman electrician, or a residential journeyman electrician.
(31) "Specialty contractor** means a person licensed under this chapter under a specialty contractor classification established by rule, who is
qualified by education, training, experience, and
knowledge to perform those construction trades
and crafts requiring specialized skill the regulation of which are determined by the division to be
in the best interest of the public health, safety,
and welfare. A specialty contractor may perform
work in crafts or trades other than those in which
he is licensed if they are incidental to the performance of his licensed craft or trade.
(32) "Unlawful conduct** as defined in Section
58-1-501 includes:
(a) engaging in a construction trade, acting as a contractor, or representing oneself to
be engaged in a construction trade or to be
acting as a contractor in a construction trade
requiring licensure, unless the person doing
any of these is appropriately licensed or exempted from licensure under this chapter;
(b) acting in a construction trade beyond
the scope of the license held;
(c) hiring or employing in any manner an
unlicensed person, other than an employee
for wages who is not required to be licensed
under this chapter, to engage in a construction trade for which licensure is required or
to act as a contractor or subcontractor in a
construction trade requiring licensure;
(d) applying for or obtaining a building
permit either for oneself or another when not
licensed or exempted from licensure as a contractor under this chapter,
(e) issuing a building permit to any person
for whom there is no evidence of a current
license or exemption from licensure as a contractor under ttys chapter;
(f) applying for or obtaining a building
permit for the benefit of or on behalf of any
other person who is required to be licensed
under this chapter but who is not licensed or
is otherwise not entitled to obtain or receive
the benefit of the building permit;
(g) failing to obtain a building permit
when required by law or rule;
(h) submitting a bid for any work for
which a license is required under this chapter by a person not licensed or exempted
from licensure as a contractor under this
chapter;
(i) willfully or deliberately misrepresenting or omitting a material fact in connection
with an application to obtain or renew a license under this chapter,
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(j) allowing one's license to be used by another except as provided by statute or rulr
(k) doing business under a name other
than the name appearing on the license, ex.
cept as permitted by statute or rule;
(1) exceeding one's monetary limit as a licensed contractor, as the limit is defined by
statute or rule;
(m) licensed as a contractor, to submit a
bid on a single project in an amount exceeding his monetary limit, unless he first files
with the division a notice of intent to request
an increase of the monetary limit in compliance with Subsection 58-55-21(5);
(n) if licensed as a journeyman plumber,
residential journeyman plumber, journeyman electrician, master electrician, or residential electrician, failing to directly supervise an apprentice under one's supervision or
exceeding the number of apprentices one is
allowed to have under his supervision;
(o) if licensed as a contractor or representing oneself to be a contractor, receiving any
funds in payment for a specific project from
an owner or any other person, which funds
are to pay for work performed or materials
and services furnished for that specific
project, and after receiving the funds to exercise unauthorized control over the funds by
failing to pay the full amounts due and payable to persons who performed work or furnished materials or services within a reasonable period of time;
(p) if licensed under this chapter, willfully
or deliberately disregarding or violating:
(i) the building or construction laws of
this state or any political subdivision;
(ii) the safety and labor laws applicable to a project;
(iii) any provision of the health laws
applicable to a project;
(iv) the workers' compensation insurance laws of the state applicable to a
project;
(v) the laws governing withholdings
for employee state and federal income
taxes, unemployment taxes, FICA, or
other required withholdings; or
(vi) reporting, notification, and filing
laws of this state or the federal government; or
(q) aiding or abetting any person in evading the provisions of this chapter or rules.
(33) "Unprofessional conduct** as defined in
Section 58-1-501 and as may be further defined
by rule includes:
(a) failing to establish, maintain, or demonstrate financial responsibility while licensed as a contractor under this chapter,
(b) disregarding or violating through
gross negligence or a pattern of negligence:
(i) the building or construction laws of
this state or any political subdivision:
(ii) the safety and labor laws applicable to a project;
(iii) any provision of the health laws
applicable to a project;
(iv) the workers* compensation insurance laws of this state applicable to a
project;
(v) the laws governing withholdings
for employee state and federal income
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taxes, unemployment taxes, FICA, or
other required withholdings; or
(vi) any reporting, notification, and
filing laws of this state or the federal
government;
(c) any willful, fraudulent, or deceitful act
by a licensee, caused by a licensee, or at a
licensee's direction which causes material injury to another,
(d) contract violations that pose a threat
or potential threat to the public health,
safety, and welfare including:
(i) willful, deliberate, or grossly negligent departure from or disregard for
plans or specifications, or abandonment
or failure to complete a project without
the consent of the owner or his duly authorized representative or the consent of
any other person entitled to have the
particular project completed in accordance with the plans, specifications, and
contract terms;
(ii) failure to deposit funds to the benefit of an employee as required under
any written contractual obligation the
licensee has to the employee; or
(iii) failure to maintain in full force
and effect any health insurance benefit
to an employee that was extended as a
part of any written contractual obligation or representation by the licensee,
unless the employee is given written notice of the licensee's intent to cancel or
reduce the insurance benefit at least 45
days before the effective date of the cancellation or reduction.
(34) "Wages" means all amounts due an employee for labor or services whether the amount
is fixed or ascertained on a time, task, piece, commission, or other basis for calculating the
amount.
(35) ''Work in process" means all unfinished
work under verbal or written contract, whether
in or out of Utah, regardless of whether licensure
is required under this chapter, for which costs
have accrued or been realized. The value of unfinished work on a contract shall be determined
by expressing the current percentage of completion as a decimal fraction, subtracting it from
1.00 and multiplying the difference by the total
dollar amount of the contract.
ltw
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ADDENDUM 2
Utah Code Ann. § 58-55-17 (1990)
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which a license is required by this chapter without
alleging and proving that he was a properly licensed
contractor when the contract sued upon was entered
into, and when the alleged cause of action aroae. isai

58-55-17. Proof of licensure to maintain or commence action.
No contractor may act as agent or commence or
maintain any action in any court of the state for collection of compensation for performing any act for

ADDENDUM 3
Utah Code of Judicial Administration (1990)

CODE OF JUDICIAL ADMINISTRATION

85ft

To establish uniform criteria and a uniform form**
for affidavits in support of attorneys* fees.
Applicability:
This rule shall govern the award of attorneys* fe*
in the trial courts.
Statement of the Rule:
(1) Affidavits in support of an award of attorney^
fees must be filed with the court and set forth specifi.
cally the legal basis for the award, the nature of tit
work performed by the attorney, the number of hcJur*
spent to prosecute the claim to judgment, or the tin*
spent in pursuing the matter to the stage for whick
attorneys' fees are claimed, and affirm the reason*
ableness of the fees for comparable legal services.
(2) The affidavit must also separately state hours
by persons other than attorneys, for time spent, work
completed and hourly rate billed.
(3) If judgment is being taken by default for a prin.
cipal sum which it is expected will require considerable additional work to collect, the following phrase
may be included in the judgment after an award consistent with the time spent to the point of default
judgment, to cover additional fees incurred in pursuit
of collection:
"AND IT IS FURTHER ORDERED THAT
THIS JUDGMENT SHALL BE AUGMENTED IN THE AMOUNT OF REASONABLE COSTS AND ATTORNEY'S FEES
EXPENDED IN COLLECTING SAID
JUDGMENT BY EXECUTION OR OTHERWISE AS SHALL BE ESTABLISHED BY
AFFIDAVIT."
(4) Attorneys' fees may be awarded pursuant to
this rule or pursuant to Rule 4-505.1.
(Amended effective January 15, 1990; May 1, 1993.)

Rule 4-505. Attorneys* fees affidavits.
Intent*

ADDENDUM 4
Management Agreement

MANAGEMENT AGREEMENT
This

Agreement

made

and

entered

into

this

day

of

_, 1990, by and between AMERICAN RURAL CELLULAR, INC.,
referred to herein as "CELLCOM" whose business address
Hannover

Circle,

Panama

City,

Florida

32404

and

is 2 61
SYSTEMS

COMMUNICATION CORPORATION, referred to herein as "SYSCOM", whose
business address is 1275 East, 335 South, Vernal, Utah 84078.
RECITALS
A.

WHEREAS, CELLCOM

holds

the permit

issued

by

the

Federal

Communications Commission (the "FCC") to construct the nonwireline
cellular radio telecommunications system (the "System") that will
serve the Utah-5 Rural Service Area ("RSA"), which is RSA No. 677
(hereinafter "PERMIT AREA") consisting of Grand, Emery, Carbon,
Duchesne, Uintah, and Daggett Counties, Utah; and
B.

WHEREAS, SYSCOM has been in the communications business in the

PERMIT AREA for more that nine (9) years, having engaged in the
installation and servicing of two-way and microwave equipment, the
operation

of

private

paging

system,

and

the

leasing

of

communications sites to private radio licensees, and thereby has
acquired considerable business experience, name familiarity and
business knowledge in the telecommunications industry in the PERMIT
AREA; and
C.

WHEREAS, SYSCOM holds an FCC private radio license and is

accredited by the National Association of business and Radio Users;
and
D.

WHEREAS, CELLCOM wishes to engage SYSCOM, consistent with the

rules and requlations of the FCC, as an independent c o n t r a c t o ^ t ^ ^ ^ ^

f

PLAINTIFFS
i
EXHIBIT
y

1

i

I
I

sA

manage

the

construction,

operation,

periodic

redesign

and

maintenance of a cellular telecommunications system and business
for the PERMIT AREA; and
E.

WHEREAS, CELLCOM and SYSCOM desire to enter into this contract

for the purpose of advancing their mutual financial interests by
utilizing together the PERMIT, knowledge, experience, and assets of
CELLCOM and the knowledge, experience, business and community
contracts, and assets of SYSCOM in order to engage in the business
of providing cellular radio telecommunications services in the
PERMIT AREA; and
F.

WHEREAS, SYSCOM and CELLCOM desire that SYSCOM sell cellular

telephones, accessories and peripheral equipment in the PERMIT AREA
which activity is expected to benefit CELLCOM and SYSCOM; and
NOW THEREFORE, in consideration of the above recitals and the
mutual agreements herein contained, CELLCOM and SYSCOM hereby agree
as follows;
1.

Term
The term of the Management Agreement shall be five (5)

years

commencing

on the

terminating on the

day

day of

of

, 199 0,

and

, 1995, subject to review

on an annual basis.
2.

GENERAL DUTIES OF SYSCOM
a.

SYSCOM

shall

perform

all

services

under

this

Management Agreement under a fiduciary relationship with CELLCOM in
accordance with the reasonable standards of honesty, integrity and
fair dealing, and in a professional manner that will best serve the
2

financial and business interests of CELLCOM in the PERMIT AREA.
SYSCOM!S performance under this Management Agreement shall comply
in all material respects with good business practices in the
industry, and shall be in compliance with all applicable federal,
state, and local laws, rules and regulations,
b.

Subject to CELLCOMfS exclusive right of unfettered

control over business assets, facilities, operations, and policy
decisions, SYSCOM shall, as an independent contractor, manage and
implement all business activities for the operation of the said
business, including but not necessarily limited to the following:
(i)

Operation of physical assets such as antennae,
towers, cell sites, switches, transmission
lines, spare parts, terminals and tests
instruments;

(ii)

If an outside billing company is not used,
collection of payment and receivables from
subscribers
will
become
SYSCOM'S
responsibility,
SYSCOM will" be reimbursed
$10.00 per month, per subscriber;

(iii)

Construction, maintenance and repair of the
cellular system;

(iv)

Performance
activities;

(v)

Resale of service from the wireline cellular
telecommunications system, if applicable;

(vi)

Negotiation and implementation of costeffective interconnection arrangements with
local
wireline
telephone
systems, long
distance carriers and other carriers;

(vii)

Conduction
of
price
negotiations
with
suppliers, generation of purchase orders,
approval of payments to suppliers and
verification of receipt of materials;

(ix)

Formulation and implementation of standard
operating procedures, including programs and

of

cellular

system

expansion

policies to assure adherence to safety,
environmental and other requirements under
applicable federal, state and local laws and
regulations;
(x)

Coordination of engineering
selected vendor products;

(xi)

Negotiation and acquisition
insurance policies;

(xii)

Coordination and negotiation with neighboring,,
cellular markets;

(xiii)

Selection and acquisition of office facilities
and of subscriber, system and office equipment
and services;

(xiv)

Selection, training
and
supervision
of
technical, sales and administrative personnel;

(xv)

Development, implementation and maintenance of
administrative, billing and customer service
procedures;

(xvi)

Development, implementation and maintenance of
financial controls and procedures, including
relationships with financial institutions, to
insure efficient collection - and deposit,
investment and disbursement of funds in the
name and on behalf of CELLCOM;

(xvii)

Development and maintenance of financial
record keeping procedures and maintenance of
records of all transactions relating to the
construction and operation of the System; and

(xviii)

Performance of all other functions consistent
with
the purposes
of
this
Management
Agreement•
c.

SYSCOM

approval

of

of appropriate

Insofar as the obligations or responsibilities of

hereinunder

require

or

permit

SYSCOM

to

enter

into

transactions on behalf of CELLCOM with SYSCOM, the terms and
conditions of such transactions shall be on terms and conditions
which are no more burdensome to CELLCOM than CELLCOM could obtain
in comparable transactions entered into with parties other than
4

SYSCOM.
3.

SPECIFIC DUTIES OF SYSCOM
For the benefits conferred and the compensation to be

paid

to

SYSCOM

hereinafter

stated,

SYSCOM

shall, at

its

own

expense, unless otherwise specifically stated, and subject always
to CELLCOM'S right of continuing control and approval, diligently
perform the following services for CELLCOM:
a.

Facilities, Location and Acquisition

SYSCOM shall

be responsible for the location and acquisition of space on towers
and other associated facilities (including microwave facilities)
reasonably required to accommodate equipment for the operation of
cellular telecommunications services hereby defined to include, but
not limited to, local exchange and interchange voice and/or data
services, voice mail services, monitoring services, as well as
other

related

CELLCOM'S

services

PERMIT

which

may

lawfully

as it is presently

be

provided

exists or as

under

it and

associate licenses may be lawfully extended or amended.

any

SYSCOM

shall negotiate on behalf of CELLCOM for additional tower sites and
associated facilities, including all terms and conditions of lease
agreements or other agreements, subject always to CELLCOM'S final
approval of any and all agreements. At CELLCOM'S cost SYSCOM shall
recommend and arrange for purchase and installation of all reserve,
all battery, and such generator equipment as is necessary

and

reasonable for all equipment facilities.
b.

Implementation

of

Business

and

Financial

Plans

SYSCOM shall implement a comprehensive three-year business and
5

financial plan, provided by CELLCOM, set forth in Attachment A, and
shall assist CELLCOM in the generation of required information and
in all other steps for obtaining system financing.
c.

Sale and Installation of Customer Equipment SYSCOM

shall forthwith establish and commence to operate a professional,
ongoing, competitive business for the sale, rental and installation
of cellular telephones, accessories and peripherals during the term
of this Management Agreement.

See Attachment E, Sales Agent

Agreement with attached Commission Plan for reimbursement of signup commission.
d.

Management and Performance of Maintenance Services

SYSCOM shall assist CELLCOM in connection with the negotiation and
implementation of a Maintenance Contract to be executed by CELLCOM
and SYSCOM for both routine and emergency maintenance and repair
service required
telecommunications

for the operations of the proposed cellular
system.

Service provided by

SYSCOM shall

include, but not be limited to, the monitoring of the maintenance
performed on CELLCOMfS system, analysis and review of costs, fees
and charges, supervision of the actual maintenance work on the
System, performance of routine daily checks and inspection, and
comprehensive regular periodic testing and alignment of the System
operation, and monitoring the performance thereof as necessary to
maintain first class cellular system operation and service.

At

three month intervals, SYSCOM shall submit to CELLCOM a statement,
patterned after Attachment B, attesting to the adequacy of such
maintenance.
6

e.

Transition Services Within a reasonable time, or as

required by CELLCOM, SYSCOM shall provide assistance, counsel,
advice, and cooperation concerning any transfer or relocation of
equipment and/or operations that may be necessitated by termination
of this Management Agreement. SYSCOM will provide its services to
CELLCOM at their then published rates.
f.

Bi-weeklv Staff Meetings

SYSCOM and CELLCOM shall

participate in bi-weekly, or as frequent as otherwise necessary,
staff meetings (which may be conducted by telephone conference
call)

at

CELLCOM1S

offices

or

as

otherwise

designated,

the

meetings, which are expected to have a duration of one-half
business day or less, shall be conducted in accordance with the
following general procedures:
(i)

In order to efficiently utilize time, both
CELLCOM and SYSCOM shall, to the extent
practical, limit to two the number of their
representatives attending these meetings;

(ii)

SYSCOM shall prepare an agenda prior to each
meeting that includes a listing of (a) all
significant activities surfacing during the
preceding two weeks; (b) all unresolved
matters addressed during previous bi-weekly
meetings; (c) all issues that may reasonably
be expected to be of interest to CELLCOM; and
(d) any other items deemed to be of sufficient
interest to warrant attention at bi-weekly
staff meetings.

(iii)

At each meeting an Action Item Listing shall
be updated by SYSCOM, in order to provide
current information regarding tasks assigned,
progress made against previously assigned due
dates, personnel responsible for various
tasks, and tasks warranting further effort or
direction. This Action Items List shall be
formatted after Attachment C.
g.

Customer Listings and Records
7

CELLCOM, with the

assistance from SYSCOM, shall be responsible for assembling and
maintaining a current and complete list of all customers of the
cellular system in a form patterned after Attachment D.

Both

parties agree that customer lists shall be the sole property of
CELLCOM and upon the termination of this Management Agreement, it
shall have the sole and exclusive right to possession and control
of said customer lists, as well as all other listings and records
of the system's customers, including any copies in whatever form
and wherever the same may be located.
h.

Insurance

comprehensive

SYSCOM

and liability

shall

insurance

require

and

maintain

for all activities and

equipment which are the subject of this Management Agreement.
CELLCOM shall be named as an insured and SYSCOM as an additional
insured.

CELLCOM shall pay all necessary costs for such coverage.

Insurance policies shall be consistent 'with those set forth on
Attachment E, or in a form acceptable to CELLCOM.

SYSCOM shall

assure that CELLCOM is provided with copies of all current policies
within ten (10) days of their effectiveness. Liability limits shall
not be less than $3,000,000 value. CELLCOM*S name shall be placed
on the policy as a loss payee as its interests may appear.
i.
in writing

State and Local Approvals
advise CELLCOM

SYSCOM shall timely and

of all necessary

state and

local

authority required for the construction, continuing operation, or
additional construction of the System, and take all necessary
actions to obtain such authority.
j.

Interconnection & Tariffs
8

SYSCOM shall take all

reasonable and necessary actions required to obtain and maintain
system interconnection and tariffs with the landline exchange
carriers in the most prompt manner possible.

As appropriate,

SYSCOM shall advise CELLCOM of desired charges or advances in
existing arrangements.
k.

Construction Supervision

SYSCOM shall supervise

construction of the cellular radio and microwave systems, and at
all times keep CELLCOM apprised of the status of such activities,
1.
provide

Access to Pertinent Business Records

CELLCOM

with

access, upon

reasonable

SYSCOM shall

notice

and

at

reasonable times, to the books and records maintained by SYSCOM
with respect to the System.

SYSCOM recognizes CELLCOMfS need to

have the right to conduct

full and complete

limitations, all at CELLCOM!S expense.

audits without

Any information acquired

during the course of such audits shall be protected as confidential
information under Section 8 of this Management Agreement.
4.

RESOURCES TO BE DEVOTED TO THE SYSTEM
In order

to

fulfill

the obligations

set

forth in

paragraphs 2 and 3 above, SYSCOM shall devote, at a minimum, the
following resources to the System:
a.

SYSCOM shall devote the time, as necessary, of its

Partners Neal Sorensen or Rod Hauer, to the design and construction
of the System until the License is issued and their time as
necessary
additional

to

the

management

construction

of

of

maintenance,

the System, which

operation
time

and

shall be

reasonably split among the duties set forth in this Management
9

Agreement and as otherwise necessary to accomplish the objectives
of this Management Agreement.
b.

SYSCOM

shall,

at

its

own

expense,

provide

a

telephone line with a unique telephone number listed in the local
telephone

listings

Business.

as

the

(CELLCOM will

telephone

designated

number

of

the

Cellular

the name of the

cellular

business which shall appear in the local telephone listing.)
telephone

into SYSCOMfS

line shall ring

Such

current system at its

SYSCOMfS employees shall answer the

current business location.

Cellular Business telephone line "CELLCOM," or such other name
designated by CELLCOM.

SYSCOM shall, at its own expense, add

additional cellular business telephone lines if SYSCOMfS current
telephone

system

is

not

sufficient

to

handle

the

volume

of

CELLCOMfS telephone calls.
c.
service

SYSCOM shall utilize its current business customer

personnel

or

hire

more

quality

personnel

to

answer

CELLCOMfS telephone calls, and to service potential subscribers and
subscribers1

inquiries and complaints.

twenty-four

access

phone

number

for

SYSCOM shall provide a
customers

and

Roamer

Activations.
5.

RESPONSIBILITIES OF CELLCOM
SYSCOM ! S responsibility

for overall system management

shall be only limited by the enumerated responsibilities of CELLCOM
in this section
5.

CELLCOM shall undertake and diligently perform the following

in connection with the Management Agreement:
10

a.

Site Selection and Acquisition CELLCOM shall assist

SYSCOM in the location and acquisition, including negotiation and
contracting, of space on towers to locate equipment for the
rendering of cellular telecommunications services in the PERMIT
AREA, including but not limited to, preparing and executing all
contracts and leases and other related documents, and purchasing
and installing all equipment required by CELLCOM.
b.

Contract Execution

CELLCOM shall execute such

contracts as are recommended by SYSCOM and which are thereafter
approved by CELLCOM for the construction, maintenance and lawful
operation of the cellular telecommunications system in the PERMIT
AREA.

payments

c.

Payments CELLCOM shall make lease payments and debt

for

telecommunications

equipment

necessary

for

the

providing of cellular service in the PERMIT AREA except for the
changes or costs to be paid by SYSCOM pursuant to Sections 2 , 3 , 4
and 6 hereunder.
d.

Maintenance

CELLCOM shall, with assistance from

SYSCOM negotiate and execute all contracts for maintenance and
repairs in connection with the System.

CELLCOM shall pay for all

necessary and required maintenance and repairs on the cellular
telecommunications system during the operation thereof, save and
except for the services rendered by SYSCOM in the supervision and
performance of system maintenance and repair as required by other
provisions

of

this Management Agreement

Contract.
11

and

the Maintenance

e.

Technical Training

CELLCOM shall pay all costs of

technical training to be organized, implemented and arranged by
SYSCOM pertinent to the MTSO (Mobile Telephone Switching Office)
and associated cellular site equipment; however, SYSCOM shall
utilize,

if

feasible, sales

training

personnel

and material

furnished by cellular system equipment suppliers*

All training

hereunder shall be approved in writing by CELLCOM and shall be held
in Utah, unless otherwise agreed to by both parties to this
Management Agreement.
f•

Access to Cellular System CELLCOM shall provide ten

(10) numbers for SYSCOMfS use in performance of its obligations
under his Management Agreement.

SYSCOM shall pay all costs

associated with such ten (10) numbers except local airtime and
local access charges.

SYSCOM shall not sell, lease or otherwise

derive any revenue from the use of said ten (10) numbers.
g.

System Equipment Acquisition or Lease CELLCOM shall

acquire by purchase or lease the equipment necessary to implement
operations of the nonwireline cellular telecommunications system in
the PERMIT AREA and such equipment shall be made available to
SYSCOM for its use in performance of its obligations under this
Management Agreement and subsequent agreements.
6.

COMPENSATION
a.

As compensation for full and proper compliance with

the terms of this Management Agreement, SYSCOM shall be entitled to
the following:
(1) A Service Fee to be paid via monthly payments
12

of $10,000.00 payable on the 15th day of each month during the term
of this Management Agreement.
(2)

Ten (10) percent of revenues for the system,

after deduction of all federal, state and local taxes due and
owing, which sum shall be paid on the 15th of each month, and cover
the entire prior calendar month.
(3)

In the event that CELLCOM

enters

into an

agreement to sell the Utah 5 cellular system or any part thereof,
CELLCOM agrees to pay to SYSCOM five (5) percent of the sales price
in accordance with the following procedure.

If CELLCOM receives

the full sales price in cash at closing, SYSCOM shall be paid five
(5) percent of that amount 15 days after closing.

If CELLCOM

receives less than the full sales price in cash at closing, SYSCOM
shall be paid five (5) percent of the cash amount paid to CELLCOM
at closing within 15 days of that initial payment.

Thereafter as

CELLCOM receives subsequent cash installments of the sales price,
SYSCOM shall receive its five (5) percent share of those payments,
within 15 days of receipt thereof by CELLCOM.

In the event that

CELLCOM enters into a sale in which cash will not be received from
the buyer (i.e. a trade of cellular interest) either at the initial
closing or in subsequent installments, then SYSCOM shall receive
five (5) percent of the market value (as defined in Section 24) of
the consideration

received

by CELLCOM, within

15 days of

the

closing of that transaction. The payment of five percent of the
sales price or market value provided for in this paragraph 6.a. (3)
shall

be

an

obligation

of

CELLCOM

13

which

shall

survive

the

termination of this agreement and shall be payable to SYSCOM even
if this Management Agreement is terminated under the provisions of
paragraph 10.
(4)

Section a(l) and a(2) above shall be adjusted

as the cellular system is a start-up business and no tract record
has

been

established

compensation.

to

accurately

determine

reasonable

CELLCOM and SYSCOM both agree to an adjustment in

compensation, if necessary, at three month intervals in 1990, 1991,
and 1992.
(5)

Each party shall reimburse the other for out-

of-pocket expenses by such party which are the responsibility,
under the Management Agreement, of the other party, and which
expenses have been incurred at the request of the other party.
Such reimbursements shall occur within ten

(10) days following

receipt of such invoices as supported by proof of payment.
7.

COMPETITION
a.

operating

a

SYSCOM and CELLCOM recognize that SYSCOM
communications

business

that

is

not

in

is now
direct

competition with CELLCOM'S business as presently permitted under
the applicable statutes of the FCC and the State of Utah.
and

SYSCOM

recognize that

due to

a change

in the

CELLCOM

applicable

statutes and rules, after the date of this Management Agreement,
there may in the future be a possibility of competition between
SYSCOM!S present, expansion and future business opportunities and
CELLCOM'S present, expansion and future business opportunities made
available by such changes or amendments to the present rules and
14

statutes of the FCC and the State of Utah,
to the

In such event and due

foregoing, the parties hereunder may

competition.
outside

come to be in

Should this transpire CELLCOM and SYSC0M shall,

of this Management

Agreement, make

every

effort to

negotiate in good faith and consummate a separate agreement between
them to cover such a competitive situation.

The negotiations of

such agreement shall not, directly or indirectly, interfere with,
suspend, or correlate in any manner to the duties, responsibilities
or contractual obligations of each party to the other as set forth
in this Management Agreement.
8.

CONFIDENTIAL

INFORMATION;

INCLUDING

THIS

MANAGEMENT

AGREEMENT
Both parties recognize that in performing in accordance with
this Management Agreement it will be necessary for each to become
conversant with certain information regarding the business of the
other that is not generally available or known to the public, or to
potential or actual competitors, including but not limited to,
information

regarding

the

identity

and

individual

needs

of

customers and prospective customers of CELLCOM and SYSCOM, trade
secrets, confidential marketing

techniques

and

certain

other

confidential information concerning the business affairs of both
parties. Each party expressly recognizes and agrees that it would
be unfair and irreparably damaging to the other were it to disclose
and/or make such use of such confidential information. Each party
covenants and agrees that during the term of this Management
Agreement, and for a period of one (1) year thereafter, whether
15

termination is voluntary or involuntary, it will refrain from
disclosing and/or making use of any such confidential information
except for disclosures to counsel.

The covenants in this section

are in addition to any other restriction on the dissemination of
confidential

information,

including

this Management

Agreement

generally, which may be recognized under any applicable law.
Accordingly, the allegations set forth in this paragraph shall
survive for one (1) year after the termination of the Management
Agreement regardless of the basis for such termination.
9.

'GOVERNING LAW
This Management Agreement shall be interpreted according

to the substantive laws of the State of Utah.

SYSCOM and CELLCOM

hereby agree to subject themselves to in personam jurisdiction in
Utah.

Any proceeding, arbitration, or otherwise, brought to

enforce or otherwise interpret this Management Agreement shall be
instituted in the State of Utah.
10.

TERMINATION
a.

Termination by SYSCOM

SYSCOM may terminate this

Agreement under the following conditions:
(i)

Upon 10 days written notice to CELLCOM, if
CELLCOM fails or refuses to pay any amount due
an owing to SYSCOM under Section 6 hereof when
due;

(ii)

Immediately following the making by CELLCOM of
any general assignment for the benefit of
creditors, commencement by CELLCOM of any
case, proceeding, or other action seeking
reorganization, arrangement, adjustment or
composition of CELLCOMfS debts under any law
relating
to bankruptcy,
insolvency, or
reorganization, or relief of debtors, or
seeking appointment of a receiver, trustee,
16

custodian, or other similar official for
CELLCOM or from all or any substantial part of
CELLCOM!S property; or the commencement or any
case, proceeding or other action against
CELLCOM seeking to have any order for the
relief entered against CELLCOM or CELLCOM!S
debts under any law relating to bankruptcy,
insolvency, reorganization, or relief or
debtors, or seeking appointment of a receiver,
trustee, custodian, or other similar officials
for CELLCOM
or for all or any substantial
part of the property of CELLCOM, and (A),.
CELLCOM shall, by any act or omission,
indicate CELLCOMfS consent to, approval of, or
acquiescence in such case, proceeding, or
action, or (B) such case, proceeding, or
action results in the entry of an order for
relief which is not fully stayed within seven
(7) business days after the entry thereof, or
(C) such case, proceeding, or action remains
undismissed for a period of fifteen (15) days
or more or is dismissed or suspended only
pursuant to Section 305 of the United States
Bankruptcy Code or any corresponding provision
of any future United States bankruptcy law; or
(iii)
b.

Upon 3 0 days written notice at SYSCOM!S sole
discretion.
Termination by CELLCOM

CELLCOM may terminate this

Management upon ten (10) days written notice to SYSCOM, under the
following circumstances:
(i)

The failure or refusal of SYSCOM to perform
any material part of its duties hereunder and
the continuance of such failure or refusal for
more than 30 days following written notice
from CELLCOM (unless such failure or refusal
is attributable to the failure of CELLCOM to
fulfill its agreements hereunder);

(ii)

The making by SYSCOM of any general assignment
for the benefit of creditors, the commencement
by SYSCOM of any arrangement, adjustment or
composition of SYSCOM'S debts under any law
relating
to bankruptcy,
insolvency, or
reorganization, or relief of debtors, or
seeking appointment of a receiver, trustee,
custodian, or the similar official for SYSCOM
or for all or any substantial part of SYSCOMfS
17

property; or the commencement of any case,
proceeding, or other action against SYSCOM
seeking to have any order for relief entered
against
SYSCOM
as
debtor,
or
seeking
reorganization, arrangement, adjustment, or
composition of SYSCOM or SYSCOM!S debts under
any law relating to bankruptcy, insolvency,
reorganization, or relief or debtors, or
seeking appointment of a receiver, trustee,
custodian, or other similar official for
SYSCOM or for all or any substantial part of
the property of SYSCOM, and (A) SYSCOM shall,"
by any act or omission, indicate SYSCOMfS
consent to, approval of, or acquiescence in
such case, proceeding, or action, or (B) such
case, proceeding, or action results in the
entry of an order for relief which is not
fully stayed within seven (7) business days
after the entry thereof, or (C) such case,
proceeding, or action remains undismissed for
a period of fifteen (15) days or more or is
dismissed or suspended only pursuant to
Section 3 05 of the United States Bankruptcy
Code or any corresponding provision of any
future United States bankruptcy law.
In the event CELLCOM terminates this agreement under the
provisions of paragraph 10.b. (iii) above the obligation of CELLCOM
to pay 5 percent of the sales price or market value as provided in
paragraph 6. a. (3) shall survive, and in addition thereto CELLCOM
shall

reimburse

SYSCOM

for

capital

improvements

to

SYSCOM

facilities and for equipment purchased by SYSCOM to meet its
obligations under this agreement.
11.

REPRESENTATIONS AND WARRANTIES OF CELLCOM
CELLCOM hereby represents and warrants to SYSCOM as

follows:
a.

Organization

and

Standing

CELLCOM

will

be a

corporation organized under the laws of the State of Delaware and
will be duly qualified to do business in the State of Utah.

b.

Power and Authority

CELLCOM has full power and

authority to construct and operate the nonwireline cellular radio
system

in the PERMIT AREA and to perform the terms of this

Management Agreement.
c.

Binding

Agreement

This

Management

Agreement

constitutes a valid and binding agreement of CELLCOM enforceable in
accordance with its terms,
d.

Documents

CELLCOM will deliver to SYSCOM true,

correct and complete copies of its Articles of Incorporation and
By-Laws.
12.

REPRESENTATIONS AND WARRANTIES OF SYSCOM
SYSCOM hereby represents and warrants to CELLCOM as

follows:
a.

Organization and Standing

SYSCOM is a corporation

duly organized and in good standing under the laws of the State of
Utah.
b.

Power and Authority SYSCOM has full corporate power

and authority to execute, deliver and perform the terms of this
Management

Agreement.

SYSCOM

has

taken

all

necessary

and

appropriate corporate action to authorize the execution, delivery
and performance of this Management Agreement.
c.

Binding

Agreement

This

Management

Agreement

constitutes a valid and binding agreement of SYSCOM enforceable in
accordance with its terms.
13.

LIMITATION OF LIABILITY? INDEMNITY
Notwithstanding

anything
19

to

the

contrary

in

this

Management Agreement, SYSCOM shall not be liable

to CELLCOM for

any loss of damage of any nature incurred or suffered by CELLCOM in
any way relating to or arising out of the act or default of SYSCOM,
or any employee

of SYSCOM,

in the purported

performance or

nonperformance of this Management Agreement or any part hereof,
except loss or damage to CELLCOM caused by SYSCOMfS willful act,
willful default, gross negligence or gross misconduct under this
Management Agreement to the extent to which the same is not
recoverable by virtue of the insurance of CELLCOM.

In no event

shall SYSCOM be liable for CELLCOM1S loss of profits and/or other
consequential loss or damage, whether or not occasioned or caused
by the act, default or negligence of SYSCOM, nor shall SYSCOM be in
any way liable for any act, default or negligence, willful or
otherwise, of any other independent contractor employed for the
purpose of providing services to CELLCOM.' SYSCOM undertakes to use
due care in the context of the available labor force in the
selection of persons, if any, hired for the purpose of providing
services

to

CELLCOM,

but

SYSCOM

shall

have

no

obligation,

responsibility or liability of any nature whatsoever for any act or
omission, tortuous or otherwise, of any person so hired. Except as
otherwise set forth above, SYSCOM shall not be liable for, and
CELLCOM shall indemnify and hold SYSCOM harmless from and against,
any and all damages, liabilities, losses, claims, actions, suits,
proceedings,

costs

or

expenses

(including

reasonable

billed

attorney's fees and expenses) of whatever kind and nature imposed
on, incurred by or asserted against SYSCOM in any way relating to
20

or

arising

out

development,

of

this

Management

construction,

Agreement

operation

or

or

the

management

design,
of

the

nonwireline cellular radio system in the PERMIT AREA,
14.

DISPUTE RESOLUTION
All disputes in connection with this Management Agreement

shall

be

settled

by

means

of

mandatory

binding

arbitration,

specifying the noticing party's appointed arbitrator, designating
with particularity the facts supporting the demand for arbitration
and constituting the alleged breach, the legal basis thereof and
the relief requested.
the other party.

Such notice shall be personally served on

The other party, upon receipt of such notice of

termination, serve on the initiating party a response to the notice
of arbitration and shall also appoint and designate an arbitrator.
Within thirty

(3 0) days after the designation of the two

(2)

arbitrators above stated, the two (2) arbitrators shall meet and
agree

on

a third

arbitrator.

Unless

agreed,

the

three

(3)

arbitrators shall attempt to agree on a third arbitrator who has
experience

in the telecommunications

industry.

All

costs

of

arbitration and reasonable billed attorney's fees shall be paid by
the nonprevailing party.
15.

CONTROL AND AUTHORITY
a.

Nothing contained in this Management Agreement shall

be deemed to constitute a surrender or transfer of control by
CELLCOM

of the

Notwithstanding

right to operate the Utah
anything

to

the

contrary

5 Cellular
in

this

System.

Management

Agreement, CELLCOM shall have the sole and exclusive right to set
21

rates on the cellular service to be provided and to exercise final
authority over all decisions concerning the construction, operation
and maintenance of the cellular system in the PERMIT AREA.
b.

No persons working in furtherance of the performance of

SYSCOM'S duties hereunder shall be employees of CELLCOM. All such
persons shall be SYSCOMfS employees, representatives, consultants
or agents.
16.

SPECIFIC PERFORMANCE AS AN ADDITIONAL AND/OR ALTERNATIVE

REMEDY
In addition to any other remedies available in law or
equity to the parties in arbitration, the parties may have the
right to enforce the decision of the arbitration panel or any other
decision of competent authority through specific performance as an
alternative and/or additional remedy, both parties recognizing that
the unique services contemplated

pursuant to this Management

Agreement demand the availability of such remedy.
17.

NOTICES
All notices, demands, requests, offers or responses

permitted or required hereunder shall be deemed sufficient if
mailed by registered or certified mail or by reputable overnight
delivery services, postage prepaid, addressed as follows:
to SYSCOM:
Neal M. Sorensen
President
Systems Communication Corporation
P.O. Box 1818
Vernal, UT 84078
And to:
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:heir respective
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32404
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20006
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F DEFAULT
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agreement, determine the fair market value.

If they are unwilling

or unable to make such a determination within 5 business days after
either party receives notice of the occurrence of any event
requiring the determination of fair market value, then SYSCOM and
CELLCOM shall, within the 10 business days after the expiration of
such 5 business day period, each select an appraiser satisfactory
to it and within 3 business days after being approved, the two
appraisers shall appoint a third appraiser. Within 3 business days
after the third appraiser is selected, SYSCOM and CELLCOM shall
each advise the other in writing whether the three appraisers are
satisfactory to them.
within

such

If either party fails to advise the other

3 business

day

period

that

the

appraisers

are

satisfactory, then the parties shall negotiate in good faith to
agree on three mutually acceptable appraisers within 5 business
days after the expiration of such 3 day period.
Each

appraiser

shall

have

at

least

appraising cellular telephone systems.

3 years

experience

In arriving at the fair

market value of the System, the appraisers shall use data collected
from the sales of interests in cellular telephone systems in other
United States markets having a population of comparable size to the
market served by the System and which have occurred within the two
year

period.

The

System

shall take

into

account

relevant

differences affecting value between the markets served by such
systems and the market served by the System, and such factors as
the amount of debt assumed by the purchaser of any such system, the
amount of the System's cash on hand, its account receivable and
25

payable, and differences in timing of each sale and any interceding
changes in the market for cellular telephone systems serving rural
service areas•

The fair market value of the System shall be

determined by disregarding the appraisal that deviates to the
greatest extent

from the two remaining

appraisals.''

If the

deviation among all three appraisals is the same amount, then all
three appraisals shall be averaged, as the case may be, shall
constitute the fair market value of the System and shall be final
and binding on the parties,
25.

COMPLIANCE WITH FCC RULES
Notwithstanding anything in this Management Agreement to

the contrary, both parties agree that if any provision shall be
deemed to be inconsistent with or in violation of the FCC's rules,
such provision shall be null and void. In such event, both Parties
agree to use best efforts to modify the offending provision to
conform to the FCC's rules while preserving the essential benefits
of this Management Agreement to each party.
26.

RELATED PARTIES
Either party may enter into any reasonable agreement with

a related party or affiliate from the performance of services of
the acquisition of equipment or other property; however, each such
agreement shall be on terms no less favorable to the other party
than could readily be obtained if it were made with a person who is
not the related person or affiliate or partner of the other party.

26

CELLULAR COMMUNICATIONS OF
EASTERN UTAH, INC.

By:
Dennis L. O'Neil
President

SYSTEMS COMMUNICATION
CORPORATION

By: Nfsal
S U M>'Sorensen
'resident
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ADDENDUM 5
Notices of Lien
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NOTICE OF LIEN

TO WHOM IT MAY CONCERN:
Notice
(Syscom) of

is hereby

given that Systems

Communication

Corp

127 5 East 335 South, Vernal, Utah, hereby claims and

intends to hold a lien upon that certain real property on which is
located a cellular mobile telephone switching office and all
improvements and equipment on or appurtenant to that real property
located in Uintah County, Utah.
Said real property is owned or reputed to be owned by American
Rural Cellular Incorporated. The switching office, equipment and
improvements are on the following described real property located
in Uintah County, Utah, to-wit:
Beginning on the South line of a street at a
point which is South 87° 40!08" West 272.50
feet from the Northeast corner of Block 6,
Plat A Original Vernal Townsite survey and
running thence South 2°12l59" East 64.10 feet,
thence North 87049l08" East 32.00 feet, thence
North 2°12l59" West 64.10 feet to the North
line of said Block 6, thence South 87049l08"
West 32.00 feet along said North line to the
point of beginning.
(Contains 0.047 Acres
more or less.)
The lien is to secure the payment of TWENTY THREE THOUSAND ONE
HUNDRED TWENTY THREE DOLLARS AND NINTY ONE CENTS ($23,123.91) for
services, equipment and tools furnished to and used in the process
of constructing a cellular mobile telephone switching office

(

g

PLAINTIFF'S I
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located on the above described property in Uintah County, Utah.
Said indebtedness accrued to Systems Communication Corporation
which was employed by American Rural Cellular Inc. pursuant to an
agreement whereby Systems Communication Corporation agreed to
provide certain services and equipment for use in furthering the
process of constructing and erecting of a cellular mobile telephone
switching office on the above described premises and American Rural
Cellular Inc., agreed to pay for the tools, materials and services
provided by Systems Communication Corporation.

Pursuant to that

agreement, System Communication Corporation did perform the work
and furnish the tools, equipment, materials and services required.
The first materials and equipment were provided on September 7,
1990 and the last tools, services and equipment were supplied on
February

11, 1991, for which services, tools, equipment and

materials American Rural Cellular Inc., has failed to pay Systems
Communication Corporation. There is now TWENTY THREE THOUSAND ONE
HUNDRED TWENTY THREE DOLLARS AND NINTY ONE CENTS ($23,123.91) due
and owing to Systems Communication Corporation after deducting all
just credits and offsets. Systems Communication Corporation holds
and claims a lien to secure payment of the TWENTY THREE THOUSAND
ONE HUNDRED TWENTY THREE DOLLARS AND NINTY ONE CENTS ($23,123.91)

2

774
by virtue of the provisions of Title 38 of Utah Code 1953 as
amended.
DATED this S&

day of March, 1991.
mmunication Corporation
nsen

^^

STATE OF UTAH
) ss.
COUNTY OF UINTAH

)

On the ft-fl day of March, 1991, personally appeared before me
Neal Sorensen, who being by me duly sworn, did say that he is the
President of Systems Communication Corporation and that said
instrument was signed in behalf of said corporation by authority of
its bylaws (or resolution of its board of directors as the case may
be) , and said president acknowledged to me that said corporation
executed the same.
My Commission Expires:

..,o,.a,iqqf

Notiasry P u b l r
R e s i d i n g At \lQXA^
JILL ANDERSON
NOmPUBUC'SUTEoiimH
363 EAST MAIN
VERNAL. UT 84078

VERIFIC?

COMM. EXP. JUN-13-94

Neal Sorensen, being first duly sworn deposes and says that he
is the authorized agent of the lien claimant named in the foregoing
Notice of Lien, that he has read the foregoing Notice of Lien and
knows the contents thereof; that the statements contained therein
are true to the best of his knowledge; and that the sum of TWENTY
THREE THOUSAND ONE HUNDRED TWENTY THREE DOLLARS AND NINTY ONE CENTS

3

775
($23,123.91) claimed therein is justly due and owing to claimant
from American Rural Cellular Inc.

Subscribed and sworn to before me this

^•m day of March,

1991,
My Commission Expires:

^ /
Not ahry P u b l i c ^ \
Res Sing at ~\ UnYh I.

&z&s.
IdilR'I'l
/If

<*&S

4

JILL ANDERSON

NonnrniBuc-snTEorunif
363 EAST MAIN
VERNAL, UT 84078

COMM. EXP. JUN-13-94
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NOTICE OF LIEN

TO WHOM IT MAY CONCERN:
Notice is hereby given that Systems Communication Corp.
(Syscom) of 1275 East 335 South, Vernal, Utah, hereby claims and
intends to hold a lien upon that certain real property on which is
located a cellular telephone cell site and all improvements and
equipment on or appurtenant to that real property located in
Duchesne County, Utah.
Said real property is owned or reputed to be owned by American
Rural Cellular Incorporated. The cellular telephone cell site,
equipment and improvements are on the following described real
property located in Duchesne County, Utah, to-wit:
East half of the Southeast quarter of the
Southwest quarter of Sec. 33, Township 5
South, Range 3 West, U.S. Base and Meridian.
(Contains 20.00 acres more or less).
The lien is to secure the payment of THIRTY SEVEN THOUSAND
EIGHT

HUNDRED

($37,839.73)

THIRTY

NINE

DOLLARS

AND

SEVENTY

THREE

CENTS

for services, equipment and tools furnished to and

used in the process of constructing a cellular telephone cell site
located on the above described property in Duchesne County, Utah.
Said indebtedness accrued to Systems Communication Corporation
which was employed by American Rural Cellular Inc. pursuant to an

agreement whereby Systems Communication Corporation agreed to
provide certain services and equipment for use in furthering the
process of constructing and erecting a cellular telephone cell site
on the above described premises and American Rural Cellular Inc.,
agreed to pay for the tools, materials and services provided by
Systems Communication Corporation.

Pursuant to that agreement,

System Communication Corporation did perform the work and furnish
the tools, equipment, materials and services required.

The first

materials and equipment were provided on March 22, 1990 and the
last tools, services and equipment were supplied on February 26,
1991, for which services, tools, equipment and materials American
Rural Cellular Inc., has failed to pay Systems Communication
Corporation.

There is now THIRTY SEVEN THOUSAND EIGHT HUNDRED

THIRTY NINE DOLLARS AND SEVENTY THREE CENTS ($37,839.73) due and
owing to Systems Communication Corporation after deducting all just
credits and offsets.

Systems Communication Corporation holds and

claims a lien to secure payment of the THIRTY SEVEN THOUSAND EIGHT
HUNDRED THIRTY NINE DOLLARS AND SEVENTY THREE CENTS ($37,839.73) by
virtue of the provisions of Title 38 of Utah Code 1953 as amended.
DATED this

day of March, 1991.
Systems Communication Corporation

STATE OF UTAH

)

COUNTY OF DUCHESNE

) ss.
)

day of March, 1991, personally appeared before me
On the 2
Neal Sorensen, who being by me duly sworn, did say that he is the
President of Systems Communication Corporation and that said
instrument was signed in behalf of said corporation by authority of
its bylaws (or resolution of its board of directors as the case may
be) , and said president acknowledged to me that said corporation
executed the same.
My Commission Expires:

tfni>.i3,iqq+-

Not£j^y Public M)
Residing At
^215>

A
JILL ANDERSON
HOTAMPUBUC'STATEofUWl
363 EAST MAIN
VERNAL, UT 84078

VERIFICATION

_COMtEXPJUN.i3.94
Neal Sorensen, being first duly sworn deposes
is the authorized agent of the lien claimant named in the foregoing
Notice of Lien, that he has read the foregoing Notice of Lien and
knows the contents thereof; that the statements contained therein
are true to the best of his knowledge; and that the sum of THIRTY
SEVEN THOUSAND EIGHT HUNDRED THIRTY NINE DOLLARS AND SEVENTY THREE
CENTS ($37,839.73) claimed therein is justly due and owing to
claimant from American Rural Cellular Inc.

Subscribed and sworn to before me this
1991,
My Commission Expires:

j_*

day of March,

Notary Public
Residing at
JILL ANDERSON
HOTWRJBUC'STmolum
363 EAST MAIN
VERNAL, UT 84078

COMM.EXP.JUN-13-94
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NOTICE OF LIEN

TO WHOM IT MAY CONCERN:
Notice

is

hereby

given

that

Systems

Communication

Corp.

(Syscom) of 1275 East 335 South, Vernal, Utah, hereby claims and
intends to hold a lien upon that certain lease and real property on
which

is

located

a

cellular

telephone

cell

site

and

all

improvements and equipment on or appurtenant to that property known
as the

Asphalt Ridge Cellular Telephone Cell Site Installation

located in Uintah County, Utah.
Said lease and all improvements and equipment is owned or
reputed to be owned by American Rural Cellular Incorporated. The
lease, equipment and improvements are on the following described
real property located in Uintah County, Utah, to-wit:
Beginning at a point in the Northwest quarter
of Sec. 30, Township 4 South, Range 21 East,
Salt Lake Base and Meridian which bears South
aSoSgUO" East 2552.29 feet from the Northwest
corner of said Sec. 30, thence South 14°48'57"
West 322.76 feet; thence North 35°46f 03" West
322.76 feet; thence North 79°31' 27" East
275.78 feet to the point of beginning.
The lien is to secure the payment of SIXTEEN THOUSAND FOUR
HUNDRED THIRTY NINE DOLLARS AND FOURTY THREE CENTS

($16,439.43)

for services, equipment and tools furnished to and used in the
process of constructing a cellular telephone cell site on the above
described property in Uintah County, Utah.
Said indebtedness accrued to Systems Communication Corporation

763
which was employed by American Rural Cellular Inc. pursuant to an
agreement whereby Systems Communication Corporation agreed to
provide certain services and equipment for use in furthering the
process of constructing and erecting a cellular telephone cell site
on the above described premises and American Rural Cellular Inc.,
agreed to pay for the tools, materials and services provided by
Systems Communication Corporation.

Pursuant to that agreement,

System Communication Corporation did perform the work and furnish
the tools, equipment, materials and services required.

The first

materials and equipment were provided on March 26, 1990 and the
last tools, services and equipment were supplied on February 12,
1991, for which services, tools, equipment and materials American
Rural Cellular Inc., has failed to pay Systems Communication
Corporation.

There is now SIXTEEN THOUSAND FOUR HUNDRED THIRTY

NINE DOLLARS AND FOURTY THREE CENTS ($16,439.43) due and owing to
Systems Communication Corporation after deducting all just credits
and offsets. Systems Communication Corporation holds and claims a
lien to secure payment of the SIXTEEN THOUSAND FOUR HUNDRED THIRTY

2

770
NINE DOLLARS AND FORTY THREE CENTS ($16,439.43) by virtue of the
provisions of Title 38 of Utah Code 1953 as amended.
DATED this firK. day of March, 1991.

Systems Communication Corporation
By:

S/JSA/A

STATE OF UTAH
) ss.
COUNTY OF UINTAH

)

^L

On the .—>' / day of March, 1991, personally appeared before me
Neal Sorensen, who being by me duly sworn, did say that he is the
President of Systems Communication Corporation and that said
instrument was signed in behalf of said corporation by authority of
its bylaws (or resolution of its board of directors as the case may
be), and said president acknowledged to me that said corporation
executed the same.
My Commission Expires:

Notafry Publr
Residing At

iftKA^nJ
JILL ANDERSON

•5"

HOwrtrvBuC'SiAiEoftmH
VERIFICATION

363 EAST MAIN
VERNAL, UT 84078

COMM.EXPJUN-13-94
Neal Sorensen, being first duly sworn deposes and
says tnat ne
is the authorized agent of the lien claimant named in the foregoing
Notice of Lien, that he has read the foregoing Notice of Lien and
knows the contents thereof; that the statements contained therein
are true to the best of his knowledge; and that the sum of SIXTEEN

3

771
THOUSAND FOUR HUNDRED THIRTY NINE DOLLARS AND FOURTY THREE CENTS
($16•439.43) claimed therein is justly due and owing to claimant
from American Rural Cellular Inc.
Ne£l Sordftsen
Subscribed and sworn to before me this

day of March,

1991.
My Commission Expires:

y*~ ..

Jj3\ AKT\)

Notary Publi
Residing at
JILL ANDERSON
HOWMSLtC-STATE* UWi
363 EAST MAIN
VERNAL. UT 84078

COMM.EXRJUN-13-94 !
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ADDENDUM 6
Building Permit Applications

VV1WW I

6UILDING PERMIT APPLICATION

UINTAH COUNTY, UTAH

BECOMES PERMIT W H E N SlGNEO

Sept. 6, 1990

Aug, 1, 1990

•Pn^oeed Ues of *ruciure

22SA—

Equipment Building
**MQ

Mil

J:
IffiJb.r&FmEDULE

kousrs ft of BuAinQ
Q Plough Baaamant

Address

Asphalt Ridge

16

X

20

V**«o"2.00Q

Building fee*

45 100

Plan Check F e e *
A mm ton Parcel No.

•Address Certirlcsej No.

#Lot/

Oess Issued

ReceejtNo.

Date Work SUrta

* D e * o < Application

H i B k x * | * S u b d . Mams fr NumbeT

Carport sq. ft

Electrical F e e t

GereoesQ. ft7

Plumbing Fees

TypeofBldg.

Occ. Group

Mechanical Fees
Wdter

6 Property Locefton

Asphalt Ridge

RValue
Walla I Roof

NaofBWgs.

r n #W mttet and bounds i
instructions

Sewer

No. of Stories

Storm Sewer

Total BJdg. Sits Area Used

• T o e * Property Area • In Acres or Sq. F t

M o v i n g or D e m o .

No. of
Bedrooms
Temporary Conn.
NO. Of
Retrospection
Dwellings
Type of Construction
Z Frame CBrickVar.
: : Brick D Block 3 Concrete D Steel

wQwner of Property

Systems Communications. Corp.

State U

789-6947

* M * * n o Addreu

Otv

Vernal

P.O. Box 1818
*Sustf*st Nems Address

*r

Max. Occ. Load

Bu*nes* Lie. No.
Fire Sprinkler C Yes D No
Phone

* Architect or Cnpmsar

45 45

Total

Special Approvers

Required

Not Reg.

Received

Board of Adjustment

Phone

•General Contractor

Owner

Health Oept.
Fire D e p t .

* State Uc. No

•Business Address

* CltyrCo. Uc. No.

Soil Report

Water or Wed Permit
Phone

•Electrical Contractor

Traffic Engineer

Owner

Flood Control

* Business Address

* State Uc. No.

| * City/Co. Uc. No.

S e w e r or Septic T a n k
City Engineer (off site)

•PtumomQ Contractor

Gas
Comments:

• B u s i e s t Addreu

* State Uc. No. 7 | * City/Co. Uc. No.

Phone

* Mechanical Contractor

• Bwsmeas Address

* City/Co. Lie. No.

* State Uc. No.

Land Use Cert.
Electrical Dept.

* Previous Usage of Land or Structure (Past 3 yrs.)

H.Back C . G . & S .
Other
* Aasessorv 8 Was Now on Lot

•Owetl Units Now on Lot

Bond Required

•

Yes

•

No

Amount

This application does not become a permit until signed below.
•Type of improvement/fcmd of Const.
D

Sign

D

Build

D

Remodel

D

Addition

D

Repe*

D

Movs

Q

Convert Use

D

Demolish

• N o . of oflstraet parking spaces.
Covered

SUB-CHECK

Signature of
Approval

Uncovered

Zone

Suo-Ck. B v .

Data

Plot Plan

(

Front

&*

SMt

PLAINTIFFS
EXHIBIT
^,

>

e
Ic

Line

iemajwum Sotbocks In Peat

*
1st

|

C2

House or
House fr Gereee

Q )
\¥^*£

•-M^

Date
-L^X-

K

&>

W * « - » V.

This permit becomes null and void if work or construction authorized "s noTcommenced within 180 days, or if construction or work is suspended or abandoned for a
period of 180 days at any time after work is commenced. I hereby certify that I have
read and examined this application and know the same to be true and correct. All provisions of taws and ordinances governing this type of work will be complied with
whether specified herein or not the granting of a permit does not presume to give
authority to violate or cancel the provisions of any other state or local law regulating
construction or the performance of construction and that I make this statement
under penalty of perjury.
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ADDENDUM 7
Termination Letter
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JAMES A. BOEVERS
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March 19, 1991

f ADMITTED IN NEW YORK ONLY
t REGISTERED PATENT ATTORNEY

HAND DELIVERED
Neal M. Sorensen
Systems Communication Corporation
1275 East 335 South
P.O. Box 1818
Vernal, Utah 84078
Re:

Termination of Association and Agreements

Dear Mr. Sorensen:
This firm represent s American Rural Cellular, Inc. 3
have been instructed to noti fy you, by this letter, that
American Rural Cellular, Inc . ("Cellcom") has elected to
immediately terminate all ag reements and association it has
established with you and Sys terns Communication Corporation
("Syscom") in relation to it s cellular telephone system which
it is authorized to operate in the Utah-5 Rural Service Area,
RSA No. 677, consisting of G rand, Emery, Carbon, Duchesne,
Uintah, and Dagget Counties, Utah, pursuant to its permit
issued by the Federal Commun ications Commission.
Cellcom hereby demands that you and Syscom immediately
cease all representation of Cellcom under the Sales Agent
Agreement dated June 27, 1989, and all activities which you
have assumed in the management of Cellcom1s cellular system,
for which there is no controlling written agreement. Cellcom
further demands that you immediately and without delay return
each and every item of Cellcom1s equipment currently in your
possession to Cellcom in order that Cellcom may continue
operation of the'cellular system.
Cellcom has elected immediate termination of its
agreements and association with you because you have failed to
y

||

PLAINTIFF'S
EXHIBIT

PRINCE, YEATES & GELDZAHLER

Neal M. Sorensen
March 19, 1991
Page 2
follow the directions of Cellcom, your principal, have failed
to properly account for Cellcom1s property, have made
inconsistent and excessive demands for payment, and have
wilfully and wrongfully solicited Cellcom's clients in your
efforts to persuade those clients to discontinue their use of
Cellcom's system and to switch to a competing system which you
are promoting. This action on your part is in direct breach of
the Sales Agent Agreement and the implied warranty of good
faith and fair dealing implicit in your management relationship
with Cellcom.
This termination is effective upon receipt. Failure
to comply with the demands herein will result in the immediate
commencement of legal action.
Sincerely,
PRINCE, YEATES & GELDZAHLER

Don R. Schow
1753i

ADDENDUM 8
Findings of Fact and Conclusions of Law
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GAYLE F. McKEACHNIE - 2200
CLARK B. ALLRED - 0055
McKEACHNIE & ALLRED
Attorneys for Defendants
3 63 East Main Street
Vernal, Utah 84078
Telephone: (801)789-4908

- DEPUTY

IN THE EIGHTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY
STATE OF UTAH
AMERICAN RURAL CELLULAR, INC.,
a Delaware Corporation
Plaintiff,
vs,
SYSTEMS COMMUNICATION
CORPORATION, a Utah
Corporation, and NEAL M.
SORENSEN, an individual,

FINDINGS OF FACT
AND
CONCLUSIONS OF LAW

Defendants.
SYSTEMS COMMUNICATION
CORPORATION, a Utah
Corporation,

Civil No. 910800064CN

Third-Party Plaintiff,
vs.
MOTOROLA, INC.,
Third-Party Defendant.
This matter came before the Court for trial on October 15 and
16, 1992. Don R. Schow and M. David Eckersly appeared on behalf of
Plaintiff

and

Gayle

F.

McKeachnie

appeared

for

the

Defendant/Counter-Claimant. The parties were present through their
authorized representatives and the court heard the testimony and

¥¥?

received documentary evidence and heard the argument of counsel and
having duly considered the matter and entered its Memorandum
Decision now makes and enters the following:
FINDINGS OF FACT
1.

The

Plaintiff,

American

Defendant/Counter-Claimant,

Systems

Rural

Cellular

Communication

Inc.

and

Corporation

entered into an agreement involving the construction and management
of a cellular telephone system in Eastern Utah.
2.

Although no one document has signatures of both parties,

both parties did sign a document entitled "Management Agreement"
which is identical in all respects relevant to the controversy
before the Court.
3.

The parties intended, viewed and acted upon the terms of

the management agreement as though it was a binding and valid
agreement.
4. The agreement of the parties provided for a $10,000.00 per
month management fee to be paid by Plaintiff, American Rural
Cellular Inc. to Systems Communication Corporation, which although
called a fee, in fact is substantially an engineering fee and paid
for services which improved and is chargeable and allocable to the
three

locations

which were

liened

Corporation.

2

V^Z

by

Systems

Communications

5.

The management fee was incurred in improving the liened

properties and is therefore lienable except for the amount of the
fee relating to March 1991.
6.

Travel and training expenses are part of the engineering

fees and services and are chargeable <ind allocable to the various
projects and are covered by the liens.
7.

The part of Systems Communication's claim relating to a

computer and terminal in the amount of $6,296.40 and the subscriber
commissions claimed by Systems Communications in the amount of
$2,396.72 are owed to Systems Communication but are not eligible
lien charges because those costs are not traceable and lienable to
the three properties involved.
8.

There is owing to Systems Communication by Plaintiff the

sum of $31,543.33 for improvements on the property covered by the
lien identified in the First Cause of Action.
9.

There is owing to System Communications by Plaintiff the

sum of $23,136.17 for improvements on the property covered by the
lien identified in the Second Cause of Action.
If). There is owing to System Communications by Plaintiff the
sum of $16,439.33 for improvements on the property covered by the
lien identified in the Third Cause of Action.

3

11.

The parties had a duty of good faith dealing and an

implied covenant to cooperate to the ultimate end goal of mutual
benefit.
12.

Plaintiff breached its covenant of good faith dealing by

ceasing to communicate with the Defendant when Defendant was
attempting to finish construction of the cell sites and operate the
system. This failure to communicate commenced several months prior
to the termination of the agreement by plaintiff.
13.

Plaintiff failed to give instructions or direction to

Systems Communication Corporation as to claimed deficiencies in
financial records and accounting and as to what reports were
expected.
14.

Defendant breached

the agreement by advertising a

competing product, however paragraph seven of the management
agreement recognized that there would be some conflict between
Systems Communications1 existing radio business and the cellular
business and entered into the agreement with this knowledge and
expressed reference to that potential problem. The Court finds the
breach to be minor.
15.

The management agreement under which American Rural

Cellular Inc. and Systems Communication Corporation worked provided
in effect a joint venture relationship to accomplish a common goal

4

of having the cellular system constructed and operating for the
mutual advantage and benefit of both parties.
16.

The

Defendant,

Systems

Communication

Corporation

sincerely pursued the construction and management of the»system in
anticipation of and reliance on future expectations of profit.
17.

The Plaintiff, American Rural Cellular Inc. received a

completed and developed system and was satisfied with the product.
The completed system was built by Systems Communication Corporation
and obtained by Plaintiff at a reasonable price.
18.

The

services

performed

by

Defendant,

Systems

Communication Corporation, improved the liened properties and were
reasonable and the charges for work performed both by outside
contractors and employees of Systems Communication Corporation are
properly chargeable against Plaintiff in addition to the $10,000
per month agreed upon fee.
19.

Defendant/Counter-Claimant incurred legal fees tn the

amount of $21,740.42

in defending the Plaintiff's claim and

pursuing its Counterclaim.

A total of 268.90 hours were spent by

the office of Defendant's counsel at rates that varied from $13 0.00
per hour to $30.00 per hour.
20.

A reasonable fee to be awarded Defendant and for work

related to the lien foreclosure is $15,000.

5

21. The Third-Party Defendant, Motorola, did not participate
in the trial because the issues relating to it were segregated for
a separate trial.
22.

An issue remains as to the priority of the mechanic's

liens of Systems Communication Corporation versus the trust deeds
of Motorola Inc.
The Court having made and entered the foregoing Findings of
Fact now makes and enters the following:
CONCLUSIONS OF LAW
Based on the Findings of Fact the Court enters the following
Conclusions of Law.
1. The Defendant is exempt from the requirement of obtaining
a contractor's license on the basis that the parties were joint
venturers.

Also, the Defendant/Counter-Claimant hired licensed

contractors and the enterprise entered upon by the parties is
exempt from licensing requirements because the enterprise was a
public utility.
2.

Defendant/Counter-Claimant is entitled to foreclose its

lien on the Blue Bench property in the amount of $31,543.33 plus
interest at the statutory rate from 03/20/90 and $5,000.00 in legal
fees.
3.

Defendant/Counter-Claimant is entitled to foreclose its

lien on the Asphalt Ridge site in the amount of $23,136.17 together
6

with interest at the statutory rate from 03/20/90 and $5,000.00 m
legal fees.
4.

Defendant/Counter-Claimant is entitled to foreclose its

lien on the Vernal site in the amount of $16,439.33 plus interest
at the statutory rate from 03/20/90 and $5,000.00 in legal fees.
5.

The

Defendant/Counter-Claimant

is

entitled

to

reimbursement of attorney fees in the amount of $15,000.00 which
amount was incurred by System Communications in foreclosing its
liens.

The Court finds that that amount was the portion of the

legal fees incurred in foreclosing the liens, that it is a fair and
reasonable fee based on the services provided, the rates and hours
incurred, the issues involved and that the fees were necessarily
incurred.
6. Defendant/Counter-Claimant is entitled to judgment against
Plaintiff in the amount of $8,673.32 which amounts were received
but either did not improve the liened properties or is • f
traceable to the liened property and therefore not covered by the
liens.
7.

The respective positions and priorities M| the liens of

Systems Communication Corporation and Motorola Inc. remain ti be
determined md unless resolved between Systems Communications and
Motorola Inc. within ten days after entry of the judgment against

7
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American Rural Cellular, either party may request the Clerk of the
Court for a trial setting on that issue.
DATED this

f4^

day of November, 1992.

APPROVED AS TO FORM:

Qtt

)on R. Schow
Attorney for Plaintiff

t: \vi\syscom\f indi ngs

yry

MAILING CERTIFICATE
STATE OF UTAH
COUNTY OF UINTAH

)
)ss.
)

Vi Webb, being duly sworn, says:
That she is employed in the office of McKEACHNIE & ALLRED,
attorneys for Defendants herein; that she served the attached
FINDINGS OF FACT AND CONCLUSIONS OF LAW upon counsel by placing a
true and correct copy thereon in an envelope addressed to:
Mr. Don R. Schow, Esq.
PRINCE, YEATES & GELDZAHLER
City Centre, I, Suite 900
175 East Fourth South
Salt Lake City, Utah 84111
Mr. David Arrington, Esq.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main Street, Suite 1600
Salt Lake City, Utah 84145
and deposited the same, sealed, with first class postage prepaid
thereon, in the United States Mail at Vernal, Utah, on the

day

of November, 1992.
Vi Webb
Subscribed and sworn to before me t h i s ^
1992.
r\

ocL day

of November,

Notary
ot&ry Public
Residing at Vernal, Utah

My Commission expires:

9&

JILL ANDERSON
NOTAfflPUBUC'SrAIEoHJTAH
363 EAST MAiN
VERNAL, UT 84078
C0MM.EXP.JUN-13.94 I

ADDENDUM 9
Excerpt from Record Discussing Licensure

1

A

YES.

2

Q

OKAY. BUT HALF OF SYSCOM'S BUSINESS DIDN'T GO AWAY

3

AS A RESULT, DID IT?

4 I

A

NO.

5

Q

OKAY.

6
7
8

SO THE SAME INCOME WAS COMING IN. YOU WERE

GETTING PAID BASICALLY THE SAME SALARY.
A
SALARY?

YOU MEAN, I WAS GETTING PAID BASICALLY THE SAME
THAT'S RIGHT.

9

Q

PRE-SYS—

10

A

PRE-CELLULAR?

11

Q

PRE-CELLULAR AND POST CELLULAR—

12

A

SURE.

13

Q

— O R DURING THE CELLULAR PERIOD?

14

A

UH HUH.

15

Q

OKAY. NOW WHEN YOU ENTERED INTO THE AGREEMENT WITH

16

AMERICAN RURAL CELLULAR YOU AGREED THAT YOU WOULD COMPLY WITH

17

ALL APPLICABLE LAWS, DIDN'T YOU?

18

A

I DID.

19

Q

YOU AGREED TO?

20

A

I DID AGREE TO.

21

Q

BUT YOU DIDN'T COMPLY WITH ALL OF THE LAWS, DID YOU?

22

A

YES, I DID.

23

Q

AT THE TIME YOU CONSTRUCTED THE CELLULAR SYSTEM DID

24
25

YOU POSSESS A VALID UTAH CONTRACTOR'S LICENSE?
A

NO, I DID NOT.
203
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1

Q

DID ROD HAUER POSSESS ONE?

2

A

NO, HE DID NOT.

3

Q

DID ANY SYSCOM EMPLOYEE POSSESS ONE?

4

A

NO.

5

Q

MR. SORENSON, I'LL SHOW YOU NOW WHAT WE'VE MARKED

6

EXHIBITS 56, 57 AND 58.

I'LL ASK YOU TO LOOK AT EXHIBIT 57

7

AND TELL ME IF YOU RECOGNIZE THAT AND IF YOU CAN IDENTIFY IT.

8

A

57?

9

Q

56.

10

A

56 IS A BUILDING PERMIT APPLICATION FOR ASPHALT

11

RIDGE, CELL SITE NO. 1.

12

Q

13

OKAY. YOU GO DOWN THAT FIRST COLUMN UNDER "OWNER OF

PROPERTY," WHO'S LISTED AS OWNER?

14

A

SYSTEMS COMMUNICATION CORPORATION.

15

Q

IT'S NOT YOUR POSITION THAT SYSCOM EVER OWNED THE

16

ASPHALT RIDGE PROPERTY, IS IT?

17

A

IT IS NOT MY POSITION.

18

Q

OKAY.

19

WE GO DOWN TO WHERE THE APPLICANT FOR THIS

PERMIT SIGNED IT.

20

A

UH HUH.

21

Q

DO YOU RECOGNIZE THAT SIGNATURE?

22

A

I DO.

23

Q

WHOSE SIGNATURE IS THAT?
%

II

24

A

IT'S LYNN STEENBURGEN'S.

25

Q

AND WAS SHE A SYSCOM EMPLOYEE?
204
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